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A. Introduction 

 

1. The Eswatini Competition Commission (ESCC) is a statutory body corporate 

established under section 6 of the Competition Act 2007 (“the Act”). The ESCC is 

empowered under section 11(1) to monitor, regulate, control and prevent anti-

competitive behaviours in the economy. This Guide is meant for both the staff of the 

ESCC and members of the public.  The Guide does not replace the Competition Act, 

2007 (“the Act”) or the Competition Regulations, 2010 (“the Regulations”) to the 

extent where there may be inconsistencies. It is also important to use the guide in 

tandem with the Strategic Plan of the ESCC as amended/revised from time to time. 

 

2. Prioritisation of enforcement actions by ESCC is necessary to ensure that the ESCC 

spends its human and other resources more effectively to achieve the objectives of the 

Act. Such prioritisation assumes that there are more recorded cases than the ESCC 

can effectively and efficiently handle Otherwise, where the caseload is manageable, a 

strict application of prioritsation will be unnecessary.  

 

3. The Guide provides a useful benchmark for transparency, consistency, predictability, 

accountability and responsiveness with regard to both the objectives of the Act and to 

the enforcement work of the ESCC.   

 

B. Legal Authority 

 

4. Section 11(2)(l) of the Act is  instructive. This section gives authority to the ESCC to 

do all such acts and things as are necessary, incidental or conducive to the better 

carrying out of its functions under this Act. 

 

5. This Guide is therefore supported by the Act as it assists in the better carrying out of 

its functions under the same Act.  

 

C. Concept of and Purpose for Prioritisation 

 

6. The ESCC’s Strategic Plan (2017 – 2022) second paragraph on page 26 is clear about 

the need for a prioritization system. The ESCC is therefore obliged to follow the 

following (emphasis added): 

“Prioritisation has become standard practice by competition authorities across 

the world in recognition that agencies have limited resources and have a need to 

do more with less. Prioritisation is a process of deciding what type of activities, 
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enforcement actions, advocacy initiatives, or in general competition policy 

measures a competition agency must pursue in a given period of time
1
. There are 

different motivations for developing a prioritisation framework that may take into 

account the following:  

(i) gravity of the infringement; 

(ii) importance of sector to consumers;  

(iii) high profile (food),  

(iv) low resources required/ and or ease of proof;  

(v) precedent setting;  

(vi) type of practice; 

(vii) availability of remedies; and  

(viii) social relevance
2
”. 

 

D. Priority Sectors for Enforcement 

 

7. The ESCC’s Strategic Plan (2017 – 2022) at Table 5 (Strategic Goals and Outcomes) 

page 10 names the first strategic goal as: 

 

To improve competition in priority sectors and markets  

 

8. The priority sectors and markets are not clearly indicated in the Strategic Plan. The 

ESCC shall use a combination of structural and behavioral prioritisation approach as 

priorities for enforcement. The structural approach will look at behavior emanating 

from highly concentrated markets, more so those of dominant enterprises therein. The 

behavioral approach will take the approach provided for in the Strategic Plan. These 

are explained in detail below. 

 

(i) High Priority: Highly Concentrated Market Structures 

 

9. Any conduct that involves dominant and monopoly exercise of power (unilaterally or 

jointly with others) must be a first priority in all circumstances, together with all other 

cases where consumer and social implications are high. The ESCC, through its market 

surveillance procedures, must identify the sectors that are highly concentrated and 

                                                           
1
 UNCTAD. (2013). Prioritization and resource allocation as a tool for agency effectiveness. Intergovernmental Group of Experts 

on Competition Law and Policy Thirteenth Session. Geneva, 8–12 July 2013. Retrieved July 23, 2015, from 
http://unctad.org/meetings/en/SessionalDocuments/ciclpd20_en.pdf  
2
 Jenny, F. (2013). Priority Setting and Discretionary Powers of Competition Authorities. Presentation to Roundtable on “Priority 

Setting and Resource Allocation as Tool for Agency Effectiveness”, UNCTAD, Geneva, 9 July 2013.   

http://unctad.org/meetings/en/SessionalDocuments/ciclpd20_en.pdf
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address anti-competitive trade practices such as cartels, abuse of market power, anti-

competitive mergers that create barriers to entry and cause exit of other enterprises. 

 

(ii) High Priority: Consumer and Social Impact 

 

10. From the prioritisation guide already in the Strategic plan, the consumer/food/social 

relevance factors will win public confidence by ordinary Emaswati in the work of the 

ESCC. These factors are: 

 

 importance of sector to consumers,  

 high profile (food), and 

 Social Relevance  

 

(iii) Sector Identification 

 

11. Based on the three factors (importance of sector to consumers, high profile and social 

relevance), the table below identifies the relevant sectors in which enforcement ought 

to be prioritised.  These priority sectors for are listed in the third column of the table 

below: 

 

Prioritisation Guide 

Factors 

Weighting Criteria Priority Sectors/Markets 

Importance of 

Sector to Consumer 

 Sector should belong to 

“Food Basket” used for 

inflationary and Consumer 

Price Indices (CPIs) by 

Central Statistics Office 

(CSO) weighted criteria
3
.  

 

1. Food and Non-alcoholic 

drinks
4
:  

 Milling & related value 

adding subsectors 

(wheat/bread; maize 

/maize-meal;  

 Dairy 

 

2. Housing and Utilities: 

 Rentals 

 Electricity 

 Water 

                                                           
3
 http://www.swazistats.org.sz/images/reports/INFLATION_REPORT_OCTOBER__2016.pdf as downloaded on 12 

October 2019 
4
 Ranked higher in the CSO CPI for Eswatini 

http://www.swazistats.org.sz/images/reports/INFLATION_REPORT_OCTOBER__2016.pdf
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3. Transport 

4. Education (fees, 

school uniforms) 

5. Furnishing & 

Household Equipment 

6. Clothing and footwear 

7. Health 

8. Communications 

(ICT, data) 

 

High Profile Food Staple foods (maize, 

bread, rice, sour milk, 

eggs, etc) 

 

Social Relevance The implications on socio-

economic issues 

 Construction sector 

(roads, schools, 

hospitals, etc) 

 Building materials 

 Fuel 

 

 

E. Application 

 

12. ESCC Policy and Research Team must keep track of the monthly CPI as part of the 

MMS
5
 and feed the information to the enforcement units of the ESCC where there are 

structural changes in the CPI computations.  

 

13. Prioritsation is only applied where there is a high workload in relation to the numbers 

of staff and resources. It is almost not necessary where the workload is manageable 

and cases can be investigated or assessed fairly within timelines and resources 

available by the case teams. It is therefore scandalous for a competition authority to 

refuse to take up cases based on prioritisation and have its staff just loiter in the 

offices. 

 

                                                           
5
 ESCC Guidelines on Market Monitoring and Surveillance 
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14. The essence of prioritisation is equally about introducing efficiency in achieving 

mandatory results by the competition authority. Therefore, the whole rank and file of 

the ESCC must be conscious of the following: 

 

(i) The time lag between the recording of the complaint and the submission of a 

“written statement” to the Executive Director to authorise the investigation 

 

(ii) The time lag between the submission of the “written statement” to the time 

when the authorisation is granted by the Executive Director to investigate the 

matter; 

 

(iii) The time lag between the authorisation of the investigation and the actual 

commencement of investigation by the designated officer; 

 

(iv) The time it takes all the relevant staff to review and provide feedback to the 

report drafters and how much time the drafters take to improve their report; 

 

(v) The time lag between the approval of the draft and the constitution of a ESCC 

members meeting to make a decision on the report’s recommendations.  

 

15.  All the Managers through to the Executive Director must bear “time” in their minds 

and have the key factors indicated in this Guide and the Strategic Plan for 

prioritization. They must be mindful that a competition and consumer problem 

presented before them must be resolved within the shortest possible time within the 

legal parameters.  

 

F. Review of the Guidance  

16. These Guidance note may be reviewed from time to time to reflect changing market 

circumstances and law governing their implementation. 

 

G. Entry into Force 

17. These Guidelines shall enter into force upon approval by the Board. 

 

 

DATE OF COMMISSION APPROVAL: 21 JULY 2021 

 


