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A. Introduction 

 

1. The Eswatini Competition Commission (ESCC) is a statutory body corporate 

established under section 6 of the Competition Act 2007 (“the Act”). Under section 11 

of the Act, the ESCC is mandated to “monitor, control, regulate and prevent” anti-

competitive trade practices in the economy. One of those market phenomena that the 

ESCC is expected to deal with is collusive tendering and bid rigging. These 

Guidelines provide a base of what should be commonly applied across board as 

minimum approach and not the penultimate approach in the determination and 

analysis of cases bordering on collusive tendering and bid rigging.  

 

2. The Guidelines do not replace the Competition Act, 2007 (“the Act”) or the 

Competition Regulations, 2010 (“the Regulations”). The Guidelines are therefore 

subject to the Act and the Regulations, more so where there may be inconsistencies in 

it. It is also important to use the Guidelines in light of: 

 

 Decisions/interpretations made by the Courts in Eswatini; 

 Decisions/interpretations made by the Courts in comparable jurisdictions; 

 Decisions/interpretations made by overriding regional and international bodies to 

which Eswatini is a confirmed or participating member (judicial, quasi-judicial or 

administrative);  

 Any other persuasive case law from jurisdictions with comparable legal 

provisions; and 

 Common Market for Eastern & Southern Africa (COMESA) Competition 

Regulations, Competition Rules, and other competition assessment procedures 

thereunder to the extent that they are applicable in Eswatini. 

 

3. Guidelines of this nature are useful for transparency, consistency, predictability and 

accountability of the approach taken by the ESCC in legal identification of conduct 

that amounts to collusive tendering and bid rigging. Further, having a guide is vital for 

all staff (especially newly recruited staff) as they do not have to run to their 

supervisors all the time to confirm what they are supposed to do. It equally eases a 

supervisor’s work. It also assists the Commission members to hold the staff 

accountable to them. 
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4. Studies show that public procurement is estimated to account for 15-30 per cent of the 

gross domestic product (GDP) of many countries
1
. Ensuring that there is the best 

outcome for the country from public tenders shall consequently be taken very 

seriously by the ESCC. 

 

5. These Guidelines are expected to be publicly available. 

 

B. Legal Authority for Guidelines 

 

6. There is no express provision in the Act that compels the ESCC to have the matters 

related to its analytical approach to be published through these kinds of guidelines. 

However, this does not stop the ESCC to come up with such for administrative and 

public convenience, pursuant to section 11(2)(l) of the Act. This section gives 

authority to the ESCC to do all such acts and things as are necessary, incidental or 

conducive to the better carrying out of its functions under this Act. 

 

7. The Guidelines are therefore supported by the Act as it assists in the better carrying 

out of analysis on effects under the Act on competition, consumers or the economy. 

 

C. Application 

 

8. In applying these Guidelines, they must be read together with those relating to: 

 

 Investigations 

 Institution of Investigations 

 Market Definition 

 Competition Assessment 

 Brief on “Exemption provisions under Section 3(1) of the Competition Act 

2007” 

 Where there is leniency, in line with the ESCC Cartel Leniency Program. 

 

D. Concept of Collusive Tendering and Bid Rigging 

 

9. Technically, collusive tendering and bid rigging are interlinked and ordinarily fall 

under the ambit of “horizontal agreements” or “cartels”. However, bid rigging is not 

only achieved through horizontal interface but may be achieved through other single-

                                                           
1 Guidebook on anti-corruption in public procurement and the management of public finances, Good practices in ensuring 

compliance with article 9 of the United Nations Convention against Corruption, United Nations, New York, 2013 



Eswatini Competition Commission – Collusive Tendering and Bid Rigging Guidelines 

 

4 
 

enterprise actions without involving the competition or potential competition. In both 

however, there is some common strait of adverse effects on competitive outcomes 

from a tender. 

 

10. There is a famous quote amongst competition law practitioners and students, which 

goes thus: 

...people of the same trade seldom meet together, even for merriment and 

diversion, but the conversation ends in a conspiracy against the public, or in some 

contrivance to raise prices.  

 

11. The statement was made by Adam Smith in his book An Inquiry Into the Nature and 

Causes of the Wealth of Nations published in 1776. The book is famously referred to 

as “The Wealth of Nations”, which was the first published and still authoritative 

foundation of market economy philosophy.  

 

12. The authoritative Black’s Law Dictionary (8
th

 Edition), defines collusion, for our 

purposes, as “an agreement to defraud or to do or obtain something forbidden by 

law”. In the context of competition law and policy, the persuasive OECD Glossary of 

Terms used in Industrial Economics and Competition Law2, 

Collusion refers to combinations, conspiracies or agreements among sellers to raise or 

fix prices and to reduce output in order to increase profits. As distinct from the term 

cartel, collusion does not necessarily require a formal agreement, whether public or 

private, between members. However, it should be noted that the economic effects of 

collusion and a cartel are the same and often the terms are used somewhat 

interchangeably. 

 

… Collusion does not necessarily have to involve an explicit agreement or 

communication between firms. In oligopolistic industries, firms tend to be interdependent 

in their pricing and output decisions so that the actions of each firm impact on and result 

in a counter response by the other firm(s). In such circumstances, oligopolistic firms may 

take their rivals’ actions into account and coordinate their actions as if they were a 

cartel without an explicit or overt agreement. Such coordinated behaviour is often 

referred to as tacit collusion or conscious parallelism. 

 

13. The same OECD Glossary
3
, details Bid Rigging in the following ways: 

 

Bid rigging is a particular form of collusive price-fixing behaviour by which firms 

coordinate their bids on procurement or project contracts. There are two common forms 

                                                           
2
 Item 25, page 20 (OECD =  Organisation for Economic Cooperation and Development) 

3
Ibid, Item 17, page 16 
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of bid rigging. In the first, firms agree to submit common bids, thus eliminating price 

competition. In the second, firms agree on which firm will be the lowest bidder and rotate 

in such a way that each firm wins an agreed upon number or value of contracts.  

 

Since most (but not all) contracts open to bidding involve governments, it is they who are 

most often the target of bid rigging. Bid rigging is one of the most widely prosecuted 

forms of collusion. 

 

 

14. The above definitions are for illustrative purposes only and do not bind the ESCC. 

The ESCC may use several other definitions and shall apply any definition within the 

context of the Act as amended from time to time in Eswatini. For instance, there are 

authoritative definitions of  “coercive practice” and “collusive practice” in the 

Procurement Act No. 7 of 2011 of Eswatini, as follows: 

 

 "coercive practice'' means harming or threatening to harm. directly or indirectly, a 

person, or the property of that person so as to influence participation or a decision 

in a procurement process or affect the execution of a contract 

 

 "collusive practice” means a scheme or arrangement between two or more 

tenderers, with or without the knowledge of the procuring entity, designed to 

establish tender prices at an artificial, or non-competitive level 
 

E. The Law and Analysis of Collusive Tendering and Bid Rigging 

 

15. Collusive tendering and Bid Rigging are covered under Section 30 of the Act, as 

reproduced below (emphasis added): 

30. (1) Any category of agreements, decisions or concerted practices which have, as their 

object or effect, the prevention, restriction or distortion of competition to an appreciable 

extent in the country or in any substantial part of it are prohibited.  

(2) Enterprises engaged on the market in rival or potential rival activities shall not 

engage in the practices enumerated in subsection (5) where such practices limit access to 

markets or otherwise unduly restrain competition.  

(3) Subsection (1) shall not apply where enterprises are dealing with each other in the 

context of a common entity wherein they are under common control or where they are 

otherwise not able to act independently of each other.  

(4) This section applies to formal, informal, written and unwritten agreements or 

arrangements.  

(5) For the purposes of subsection (1), the following are prohibited —  

(a) agreements to fix prices;  

(b) collusive tendering and bid-rigging;  

(c) market or customer allocation agreements;  

(d) subject to any law to the contrary, allocation by quota as to sales or production; or 
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(e) collective action to enforce arrangements. 

 

16. Collusive Tendering shall be considered to be one where there is an agreement or 

evidence of such from the conduct of the parties, after a duly instituted investigation 

under the Act.  

 

17. On the other hand, Bid Rigging may be based on an agreement between/amongst 

competitors (i.e., collusion), but it may also arise from a “decision” by one single 

entity to, in one way or the other, rig a bidding process under section 30(5) -  and thus 

undermine the objectives of the Act as contained in its preamble as well as impact 

negatively on competition in the manner construed under section 30(1) of the Act 

either in “object” or “effect” context. This may be done in the following ways: 

 

(i) Gathering intelligence on what its competitors are likely to bid then fix the bid 

price or terms in a manner that it wins the tender; 

 

(ii) Using inside information in the tendering organisation (through services of 

procurement officials, tender reviewers, etc) to find out what competitors have 

bid before submitting one’s bid; 

  

(iii) Refusal to guarantee supply of an input critical to be registered in the tender as 

part of tender eligibility (with the dominant enterprise’s aim of frustrating the 

customer’s chances as it is also targeting the same tender). This may occur e.g., 

in dominant cement company that substantially only supplies to resellers 

decides to participate in a Government tender to supply cement to a long 

international high way in competition with its usual customers; 

 

(iv) Use the information of the bidding to also bid for the same tender downstream 

in competition with its customers (thus they become its competitors in the bid); 

and 

 

(v) Interconnected enterprises of the dominant player submit two separate bids to 

the same tender (pursuant to section 30(2) and (3), this is one tender, as there is 

no “rivalry”). 

 

18. The table below contains other noticeable single enterprise acts that have the effect of 

rigging bids: 
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 Change order abuse occurs when a contractor colludes with project officials, wins a low 

bid, then asks to change the contract afterwards. This is approved by officials, resulting 

in a much higher bid being retroactively approved.  

 Leaking of bid information, which requires a relationship of some degree between the 

project and a bidder as the bidder is handed information to gain an unfair advantage.  

 Bid Manipulation is another method for officials to choose the bidder of their choice but 

occurs after receipt of bids. The methods for this would include either changing bid 

parameters, evaluation processes, or other activity to effectively select the bidder of 

choice.  

 Unbalanced bidding involves high bid prices for commencing phases of development 

and low prices for later stages. This effectively increases the flow of funds for the 

bidding firm. This occurs when bidders cite high prices for items, intending to raise the 

number of units and purchase them at a competitive rate while simultaneously skimming 

profits from the artificially high bid price. Additionally, bidders may give low quotes for 

non-necessary items (knowledge gained through collusion or experience) to disadvantage 

other firms as their bid amount is more competitive. This also serves to increase the cost 

of entry for new firms.  

 Unjustified Sole Source Awards are bids chosen on criterion unrelated to their 

competitiveness. This can be performed either blatantly, by falsifying bids, or by price 

splitting 

SOURCE: International Anti-Corruption Resource Centre, www.iacrc.org/resources/  

 

19. Most of the unilateral conduct or single enterprise activities in connivance with 

procurement officials may be a subject of “corruption” and may be covered under the 

Penal Code or Anti-Corruption Act. In this case, the ESCC may choose: 

 

 to refer them to the relevant anti-corruption agency 

 choose to be amicus curae in the anti-corruption case 

 choose to prosecute the case under the Competition Act and impose 

administrative penalties
4
 on the enterprise  

  

20. Experience however shows that the best institution to enforce a breach that may 

equally be covered under the law it presides over is that same institution. A referral to 

another institution may not be a priority for that institution. Most likely, the other 

institution would not see any substantive harm, more so if they have not been 

successful on similar facts. 

 

21. Just as noted from the definitions of collusive tendering and bid-rigging earlier, they 

have the same effect and thus interchangeably used in many other legislations to mean 

the same thing. This appears to be a common approach across all authoritative sources 

                                                           
4
 Under Regulation 28A of the Competition Regulations (2016 amendment) 

http://www.iacrc.org/resources/
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in the OECD (which includes EU, North America, key Asian states, and observer 

counties such as South Africa).  

 

22. However, as noted, the Act in Eswatini appears to have considered them as separate - 

and for good reasons - because they can be different. It is always important to apply 

the legal text in the Act in Eswatini as it is.  

 

23. The ESCC shall therefore consider collusive tendering and bid rigging as both based 

on collusion but with a possibility that bid rigging on the other hand, can be achieved 

by a single enterprise. Therefore, in view of the context in which section 30 of the Act 

is drafted, the ESCC shall give effect to collusive tendering and bid rigging in the 

manner explained in the table below: 

 

Conduct Nature of Execution Evidence of Conduct 

 

Collusive Tendering 

 

Through an agreement/  

collusion involving 

competitors or potential 

competitors 

 

 

 Explicit agreement 

(through a physical 

document, emails, phone 

records, etc) 

 Meetings held between 

the parties prior to 

tendering 

 Circumstantial evidence 

of agreement from 

forensic reviews of 

tender design and 

contents 

 Confessions 

 Leniency Applications 

 

Bid Rigging Through an agreement/ 

collusion involving 

competitors or potential 

competitors 

 

As above 

 Unilateral Conduct (i.e., by 

a single entity) i.e.., a 

“decision” under section 

30(1) of the Act 

 Evidence of theft of tender 

information from a 

competitor through a 

rogue Director or Officer 

in the competitor company 

 Evidence of Competitor 

Intelligence Gathering of 

their tender information 
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prior to tendering (where 

tender design allows for 

withdrawal, substitution or 

amendment of a tender 

before opening, the single 

entity may utilize this 

loophole after gathering 

competitor bid 

information)  

 

F. Analytical Approach for Collusive Tendering and Bid Rigging 

 

24. When analysing collusive tendering and bid rigging under the Act, the ESCC shall in 

all circumstances investigate them by the “object” prohibition approach described in 

the “ESCC Competition Assessment Guidelines”. This means that the ESCC shall not 

undertake a substantive SLC test but shall, inter alia: 

 

 Focus on proving the intention (i.e. object) of the agreement or conduct in view 

of the plausible impact on competition; or 

 Focus on showing the intention from the result (i.e., object) of the conduct that 

has plausibly affected competition. 

 

25. The European Union (EU) Guidance on Restrictions by Object shall be instructive in 

this regard, to the extent that it is consistent with the subject matter provisions herein 

and the ESCC’s Competition Assessment Guidelines. 

 

G. Red Flags for Collusive Tendering and Bid Rigging
5
 

 

26. The ESCC shall pay closer attention to industries/sectors/works where there is a high 

propensity for collusion and corruption. These are as follows: 

 

Small number of companies: Bid rigging is more likely to occur when a small number of 

companies supply the good or service. The fewer the number of sellers, the easier it is for 

                                                           
5
 Source for these include various OECD recommendations on Bid rigging, Public Procurement etc; and 

International Anti-Corruption Resource Center - Guide to Combating Corruption & Fraud in Development Projects  
https://guide.iacrc.org/potential-scheme-collusive-bidding/ ; see also Australian Competition & Consumer 
Commission, “Bid Rigging” - https://www.accc.gov.au/business/anti-competitive-behaviour/cartels/bid-rigging; 
Competition Commission of South Africa, “How to detect and report Collusive Tendering” 
http://www.compcom.co.za/wp-content/uploads/2014/09/Bid-rigging2-2.pdf  [all as downloaded on 16 October 
2019) 

https://guide.iacrc.org/
https://guide.iacrc.org/potential-scheme-collusive-bidding/
https://www.accc.gov.au/business/anti-competitive-behaviour/cartels/bid-rigging
http://www.compcom.co.za/wp-content/uploads/2014/09/Bid-rigging2-2.pdf
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them to reach an agreement on how to rig bids. 

 

Little or no entry: When few businesses have recently entered or are likely to enter a market 

because it is costly, hard or slow to enter, firms in that market are protected from the 

competitive pressure of potential new entrants. The protective barrier helps support bid 

rigging efforts.  

 

Market conditions: Significant changes in demand or supply conditions tend to destabilize 

ongoing bid-rigging agreements. A constant, predictable flow of demand from the public 

sector tends to increase the risk of collusion. At the same time, during periods of economic 

upheaval or uncertainty, incentives for competitors to rig bids increase as they seek to replace 

lost business with collusive gains.  

 

Industry associations: Industry associations can be used as legitimate, pro-competitive 

mechanisms for members of a business or service sector to promote standards, innovation 

and competition. Conversely, when subverted to illegal, anticompetitive purposes, these 

associations have been used by company officials to meet and conceal their discussions about 

ways and means to reach and implement a bid rigging agreement.  

 

Repetitive bidding: Repetitive purchases increase the chances of collusion. The bidding 

frequency helps members of a bid-rigging agreement allocate contracts among themselves. In 

addition, the members of the cartel can punish a cheater by targeting the bids originally 

allocated to him. Thus, contracts for goods or services that are regular and recurring may 

require special tools and vigilance to discourage collusive tendering.  

 

Identical or simple products or services: When the products or services that individuals or 

companies sell are identical or very similar, it is easier for firms to reach an agreement on a 

common price structure.  

 

Few if any substitute: When there are few, if any, good alternative products or services that 

can be substituted for the product or service that is being purchased, individuals or firms 

wishing to rig bids are more secure knowing that the purchaser has few, if any, good 

alternatives and thus their efforts to raise prices are more likely to be successful.  

 

Little or no technological change: Little or no innovation in the product or service helps 

firms reach an agreement and maintain that agreement over time. 

 
SOURCE: See also OECD GUIDELINES FOR FIGHTING BID RIGGING IN PUBLIC PROCUREMENT - Helping 

governments to obtain best value for money, https://www.oecd.org/competition/cartels/42851044.pdf as downloaded on 16 

October 2019 

 

 

https://www.oecd.org/competition/cartels/42851044.pdf
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27. When analysing cases of collusion and Bid Rigging, the ESCC shall pay attention to 

the following as one of the checklists: 

Pricing red flags: 

 

 Persistently high or increasing bid prices compared to cost estimates, price lists, 

previous prices similar jobs or industry averages 

 Wide variation in line item bid prices between bidders, without apparent justification 

 Bid prices drop when a new or infrequent competitor enters 

 

Bidding red flags: 

 

 Rotation of winning bidders by job, type of work or geographical area 

 The same companies always bid, the same companies always win and the same 

companies always lose 

 Unusual bid patterns, e.g., 

 

- Bids are identical, very close or too far apart based on prior similar tenders 

- Bids are an exact percentage apart 

- Winning bid is within 5% of the reserve price (the highest price the bidding 

agency will accept) 

- Bids are round numbers, when that is unusual 

- Bidders submit bids in later rounds in same order as in the first round 

- Bidder submits a high price on one line item in one bid (to support designated 

winner), and a low price on the same line item in another bid (to win a contract) 

 

 Losing bidders submit bid securities from the same bank, purchased on the same day; 

sequential bid security numbers 

 Losing bidders are hired as subcontractors or suppliers 

 Qualified contractors fail to bid and become sub-contractors, or one bidder withdraws 

and becomes a subcontractor 

 Joint venture bids by firms that usually bid alone 

 A significant number of bidders who buy bid packages do not submit bids 

 Losing bids do not comply with bid specifications, or only one bid is complete and 

other bids are poorly prepared or defective 

 Losing bidders are unknown in the industry or cannot be located in business or 

telephone directories or on the internet 

 

Documentary red flags: 

 

 Physical similarities in bids or proposals submitted by different bidders (indicating 

that all of the bids might have been prepared by the same party): 

 Identical stationery layout, type face, etc. 

 Common addresses, personnel, phone numbers, etc. 

 Same calculations, type face, handwriting, spelling errors or corrections appear in two 

or more bid packages 

 Bids or proposals contain white-outs or corrections indicating last minute price 
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changes 

 Multiple losing bidders submit defective, forged or sequential bid securities, or 

securities purchased at the same bank on the same day, etc. 

 

Other red flags: 

 

 Correspondence or other indications that contractors exchange pricing information, 

divide territories, or enter agreements 

 A bidder requests a bid package for itself and a competitor or submits both its and 

another’s bids. 

 A bidder that is incapable of successfully performing the contract submits a bid or 

proposal (likely a complementary bid) 

 A bidder brings multiple bids to a bid opening and submits its bid only after 

determining who else is bidding. 

 A bidder makes: 

- Any reference to industry-wide or association price schedules. 

- Any statement indicating advance (non-public) knowledge of competitors’ 

pricing 

- Statements to the effect that a particular customer or contract “belongs” to a 

certain vendor 

- Statements that a bid was a “courtesy,” “complementary,” “token,” or “cover” bid 

- Any statement indicating that suppliers have discussed prices among themselves 

or have reached an understanding about price 

 

SOURCE: International Anti-Corruption Resource Center - Guide to Combating Corruption & Fraud in 

Development Projects  https://guide.iacrc.org/potential-scheme-collusive-bidding/ 

 

28. The check list above is not exhaustive and the ESCC shall look at all possible red 

flags that would assist to have a conclusive determination of existence or non-

existence of collusion or rigging of bids/tenders. 

 

H. Analysis of Tender Designs 

 

29. In its analysis, the ESCC shall review tender designs and among other things, see how 

tender designs would have contributed to creating loopholes for collusive tendering 

and bid-rigging. The table below is illustrative
6
: 

 

 

Tender Design Concerns/Effects 

                                                           
6
 See also OECD GUIDELINES FOR FIGHTING BID RIGGING IN PUBLIC PROCUREMENT - Helping governments to 

obtain best value for money, https://www.oecd.org/competition/cartels/42851044.pdf as downloaded on 16 
October 2019 

https://guide.iacrc.org/
https://guide.iacrc.org/
https://guide.iacrc.org/potential-scheme-collusive-bidding/
https://www.oecd.org/competition/cartels/42851044.pdf
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Option for electronic submission of Bids The absence of possibility for submission 

of electronic bids must be correlated to 

more practical timelines for offshore 

bidders who will have to courier their bids. 

Where the bids are too technical and the 

perhaps requires certain pre-bidding 

scientific or other research background 

material (e.g., a Government import or 

export licence), it is likely that only those 

parties meeting these on a timely basis 

may qualify. It therefore may have the 

effect of limiting competitive bidding 

 

Bid Security An undue and excessive bid-security may 

facilitate collusion amongst would- be 

bidders who can not afford the security 

without some form of coordinated 

behaviour amongst the suppliers.  

 

Withdrawal, Substitution and Modification 

of Bids before Bid Opening. “Bids requested 

to be withdrawn shall be returned unopened 

to the Bidders” 

This is a classical method of bid rigging, 

more so where there is generally a lot of 

trade or professional interaction within the 

bidding community. Withdrawn, 

substituted or modified bids must be 

opened after an award has been made -  

and thus should not be returned to the 

withdrawer. This is to facilitate post-award 

study of the tenders by bid rigging experts 

at EPPRA and/or the Competition 

Commission 

 

Subcontractors Subcontracting to competitors must be 

discouraged as this demonstrates 

communication before the tender, thus 

facilitating collusive tendering. Thus the 

tender design must specify that the bidder 

shall not subcontract to any of the parties 

(or their affiliates) participating in the 

same tender. 

 

Where it is a consultancy and e.g., 3 

different experts are expected to submit 

one bid together, some tenders may state 

that the Team Leader is not expected to 

appear as a subcontractor in another bid on 

the same tender, but the subcontractees 
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may appear as such in other bids to the 

same tender. Evidently, this creates room 

for collusion. 

 

Abnormally Low Bids The “Abnormality Test” must be applied to 

all bid prices that are: 

 Abnormally high 

 Abnormally similar 

 Abnormally differentiated 

 

And written clarifications must be sought 

from all behind such bids and invite the 

Competition Commission opportunity to 

review them accordingly. 

 

Qualifications of Bidders Bidder qualification must be competitive 

but practical, more so if the aim is to 

ensure that there is local participation. 

Generally, in a small developing country, 

qualification for large works is almost 

impossible for most local enterpreneurs. In 

such a case, joint venture qualification 

criteria must be favoured an furthered in 

like manner of scoring as a single 

competitive bidder. 

 

 

Review of Tenders and Bids 

 

30. Through its Memorandum of Understanding (MoU) with the Eswatini Public 

Procurement Authority (EPPRA), the ESCC shall from time to review selected tender 

designs by procuring agencies and also all the submitted bids in order to learn from 

them and develop some forensic skills in detection and prevention of collusive 

tendering and bid rigging. 

 

I. What is the punishment for Collusion and Bid Rigging? 

 

31. Pursuant to section 11 of the Act, the ESCC is empowered to investigate anti-

competitive practices captured under the Act. The ESCC shall issue a Notice of 

Investigation to the affected enterprise and carry out an investigation in the prescribed 

manner. At the end of the process, a hearing may be held. A determination would be 

made and communicated to the affected enterprise. 



Eswatini Competition Commission – Collusive Tendering and Bid Rigging Guidelines 

 

15 
 

 

32. The consequences of engaging in collusion and bid rigging are highlighted below: 

Fines for the Enterprise 

 

33. Section 42(1) of the Act is reproduced below: 

 

42 (1) Any person who —  

(a) contravenes or fails to comply with any provision of this Act, or any directive or order 

lawfully given, or any requirement lawfully imposed under this Act for which no penalty is 

provided;  

(b) omits or refuses —  

(i) to furnish any information when required by the Commission to do so; or  

(ii) to produce any documents when required to do so by a notice sent by the 

Commission; or  

(c) knowingly furnishes any false information to the Commission,  

commits an offence and shall, on conviction, be liable to a fine not exceeding two hundred 

and fifty thousand Emalangeni or to imprisonment to a term not exceeding 5 years or to 

both.  

 

 

34. Alternatively, the ESCC may impose an administrative penalty of upto 10% of the 

turnover of the enterprise
7
. 

 

Fines and Jail for the Individual Director and Officer of the Enterprise 

 

35. Section 42(2) is reproduced below: 

 

42(2) Where the offence is committed by a body corporate, every director and officer of 

such body corporate, or if the body of persons is a firm, every partner of that firm, shall 

be guilty of that offence, provided that such director, officer or partner shall not be guilty 

of the offence if he/she proves, on a balance of probability that such offence was 

committed without his/her knowledge or consent, or that he/she exercised all due 

diligence to prevent the com-mission of the offence. 

 

 

J. Consideration of Leniency 

 

36. Members of the public and enterprises engaged in or aware of information that they 

have unwilling, unconsciously or otherwise engaged in collusive tendering and bid 

                                                           
7
 See the Competition Regulations (2016 Amendment), regulation 28A and the Penalty Setting Procedure. 
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rigging may apply for leniency to the ESCC. The ESCC shall consider applications in 

line with its “Cartel Leniency Program” as approved. 

K. Review of the Guidelines  

 

37. These Guidelines may be reviewed from time to time to reflect changing market 

circumstances and law governing their implementation. 

 

L. Entry into Force 

 

38. These Guidelines shall enter into force upon approval by the Board. 

 

 

APPROVAL: 

 

DATE OF COMMISSION APPROVAL: 27 JULY 2022 

 

 


