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1. EXECUTIVE SUMMARY
The Eswatini Competition Commission Secretariat (hereinafter referred to as the “Secretariat”)
initiated an investigation against some schools and suppliers of school uniform (hereinafter
referred to as the Respondents) on or around 13 February 2018 on its own initiative in terms
of Section 11(2) (a) of the Competition Act 2007 (hereinafter referred to as the “Act”). Section
11 (2) (a) provides that “without limiting the generality of subsection (1), the Commission shall
perform the following functions-

(a) carry out investigations on its own initiative or at the request of any person,
investigations in relation to the conduct of business, including the abuse of dominant
position, so as to determine whether any enterprise is carrying on anti-competitive trade
practices and the extent of such practices and issue such orders or directives it deems
necessary to ensure compliance with this Act.”

The above provision is read with Regulation 12(1) of the Eswatini Competition Commission
Regulations of 2010 (hereinafter referred to as the “Regulations”) which provides that –
“the Commission may, on its own initiative institute an investigation in respect of alleged
anti-competitive trade practices…by issuing a notice to the enterprise which is the
subject of the investigation…”

On or about 13 February 2018, market surveillance conducted by the Secretariat revealed that
the Respondents are involved in anti-competitive conduct by concluding exclusive supply
agreements in the market for the supply of school uniform. Such conduct is a contravention of
Section 30 (1) of the Act which provides that“any category of agreements, decisions, or concerted practices which have, as their
object or effect the prevention, restriction or distortion of competition to an appreciable
extent in the country or in any substantial part of it are prohibited”.

In analysing the conduct, the Secretariat identified the relevant market as the market for the
supply of school uniform nationwide. The Secretariat identified the theories of harm as the
creation of barriers to entry, exit by competitors, limited choice of uniform suppliers to
6
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analysis in the market for the supply of school uniform established that some suppliers have
been in the market since 1986. However, the market share of each supplier was not
ascertained because no proper records were kept in that aspect.

The Secretariat evaluated the provisions of Section 30(1) of the Act against the facts and
evidence gathered. After an analysis of the market structure, the existence and degree of entry
barriers, the Secretariat concluded that the supply agreements between some schools and
some suppliers have the object or effect of restricting, preventing or distorting competition to
an appreciable extent in the country. The consumers buy school uniform at higher prices than
they ordinarily would in a competitive environment and potential competitors find it difficult to
effectively enter the market for the supply of school uniform due to the nature of the supply
agreements.

It was established in the course of the investigation that 46.83% (forty six point eight three
percent) of the schools who responded to the questionnaires issued to them by the Secretariat
source school uniform from specific suppliers with supply agreements. Further that 53.17%
(fifty three point one seven percent) schools do not have exclusive supply agreements. The
investigation also established that on one hand, the suppliers who have supply agreements
have the advantage of supplying both the 46.83% (forty six point eight three percent) schools
as well as the 53.17% (fifty three point one seven percent) schools without supply agreements.
On the other hand, the suppliers without supply agreements have the option of only supplying
the 53.17% (fifty three point one seven percent) schools without the supply agreements as
opposed to supplying both. As a result of these supply agreements the suppliers without supply
agreements have either exited the market and / or are failing to expand in the market.
Furthermore, other suppliers without supply agreements are also facing a possible exit in the
market because of the existence of these agreements. These suppliers attribute their major
failure to expand and possible exit to the existence of supply agreements much against other
factors such as insufficient capital.

The evidence gathered also revealed that the schools that entered into supply agreements
with suppliers (Respondents) advise or recommend students to either purchase school uniform
from the school, after the specified supplier has delivered the uniform in terms of the agreement
or alternatively, directly from the supplier who has the supply agreement with the school.
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suppliers give the suppliers an unfair competitive advantage over other suppliers without
supply agreements thus distorting competition in the market. Furthermore, it was established
that the conduct by the schools and the school uniform suppliers foreclosed potential and/or
actual competitors without supply agreements by deterring them from accessing the
consumers in the market. The investigation also revealed that entry into and/ or expansion in
the market for the supply of school uniform has been the most difficult to competitors who are
without supply agreements as they are finding it difficult to significantly compete with those
with supply agreements. Thus, suppliers with supply agreements have a competitive
advantage over those without. Furthermore, Trade Associations in the market have made
decisions to enter into anti-competitive agreements with schools for the exclusive supply of
school uniform with the object or effect of preventing, restricting or distorting competition to an
appreciable extent in the country. The Board is invited to consider the Secretariat’s findings
and the proposed recommendations.

8
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2. EVIDENCE MATRIX
The investigation sought to prove allegations of anti-competitive vertical agreements between
schools and the school uniform suppliers in contravention of Section 30 (1) of the Act. The
proof chart below in table 1, gives an overview of the evidence gathered and its relevance to
the case.

Table 1: Proof chart of the evidence gathered and its relevance to the case

Element

Evidence

Source

Market definition(I) Product market

(i) Recorded affidavits from the uniform
suppliers Emampembe School Uniform and Designers

Emampembe School Uniform and

C and B Trading

Designers

Thuli’s Bridal Centre

C and B Trading

Calisile Dress Making

Thuli’s Bridal Centre

Siyeta Dress Making

Calisile Dress Making

JS and M investments

Siyeta Dress Making

Happy Family

JS and M investments

Dumis Botique

Happy Family

Khutsalani Bomake Association

Dumis Botique

Mr Matata Retailers

Khutsalani Bomake Association

Pep Stores

Mr Matata Retailers

Dixies International

Pep Stores
Dixies International

(II)Geographic market

i) Recorded affidavits/statements from the
uniform suppliers and the schools.
Emampembe School Uniform and Designers

Emampembe School Uniform and

C and B Trading

Designers

Thuli’s Bridal Centre

C and B Trading

Calisile Dress Making

Thuli’s Bridal Centre

Siyeta Dress Making

Calisile Dress Making

JS and M investments

Siyeta Dress Making
9
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JS and M investments

Dumis Botique

Happy Family

Khutsalani Bomake Association

Dumis Botique

Mr Matata Retailers

Khutsalani Bomake Association

Pep Stores

Mr Matata Retailers

Dixies International

Pep Stores
Dixies International

(III)

Anti-competitive (i) Foreclosure leading to-

Recorded affidavits of-

effects
(a) Exit by actual and potential competitors (b) supplier
Unjustified expansion by Respondents

supplier

(c) Stifled growth of competitors

supplier

(d) Unjustified price increases

consumer

(e) Reduction of public confidence in the consumer
competitive process

consumer

(f) Reducing consumer’s right to exercise
choice between competing uniform suppliers

(IV)Justifications and (i) That the conduct contributes to the ease of Recorded statements/affidavits ofdefences

doing business;

supplier

(ii) That the conduct contributes to promoting supplier
economic progress;
(iii) That the conduct does not eliminate supplier
effective competition;
(iv) That the conduct allows consumers a fair school chair
share

of

convenience

resulting
to

benefits

the consumers

such

as

effective

competition, promotion of economic progress
and improves distribution of goods and
services;
(v) That the efficiencies outweigh any likely consumer
negative effects on competition and consumer
welfare in the affected market;
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3. DESCRIPTION OF PARTIES
3.1. Complainant
The Complainant is the Eswatini Competition Commission’s Secretariat (“the Secretariat”)
which is the investigating arm of the Commission. The Commission is a statutory body
corporate established in terms of Section 6 of the Act. The Secretariat is established by Section
18 of the Act which provides thus“The Secretariat of the Commission shall be made up of the Executive Director and
other employees of the Commission as may be appointed under this Act and the
Secretariat shall be the investigative arm of the Commission.”

The Secretariat derives its investigative powers from Regulation 12 (1) of the Regulations
which provides thus“The Commission may on its own initiative institute an investigation in respect of alleged
anti-competitive trade practices in terms of Section 11 (2) (a) of the Act.

The Commission was established to monitor, regulate, control and prevent acts or behaviours
which are likely to adversely affect competition in the country in terms of Section 11(1) of the
Act. Section 11(2) (a) of the Act empowers the Commission to carry out investigations on its
own initiative in relation to the conduct of businesses.
3.2. Respondents
The Respondents are –
1st Respondents
(i)

192 (one hundred and ninety two) schools, which include both primary and high
schools in the Kingdom of Eswatini who were found to have exclusive supply
agreements with suppliers of school uniform. They are either publicly or privately
registered in accordance with the laws of the country and their primary function is
to provide formal education at a primary, secondary and high school stages. The
investigation revealed that there are about 858 (eight hundred and fifty eight)
schools in Eswatini and this includes primary, secondary and high schools. The
number of schools in Eswatini is as follows -

11
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Primary

162

Secondary

11

High

59

Total

232

Lubombo Region:
Primary

130

Secondary

10

High

54

Total

191

Manzini Region:
Primary

168

Secondary

08

High

61

Total

237

Shiselweni Region:
Primary

140

Secondary

01

High

59

Total

200

2nd Respondents
(i)

248 (two hundred and forty eight) suppliers of school uniform carrying on business
within the Kingdom of Eswatini who were found to have exclusive supply
agreements with schools. The suppliers constitute of various private enterprises
registered in accordance with the laws of Eswatini. They are located in all four
regions of the country and some outside the country’s boundaries and registered in
their respective countries.

(ii)

13 (thirteen) Trade Associations carrying on business within the Kingdom of
Eswatini who were found to have exclusive supply agreements with schools. These
Trade Associations are located in all four regions of the country. They are formed
by individuals who come together and aim for the same objective which is to trade
and make profits.
12

-CONFIDENTIALThe list of schools, the suppliers and Trade Associations who are the respondents is attached
to this report and marked as annexure “A”.

13

-CONFIDENTIAL-

4. INTRODUCTION
4.1. Background
On 13 February 2018, through market surveillance the Secretariat discovered suspected anticompetitive conduct between some schools and some school uniform suppliers in the market
for the supply of school uniform. Market surveillance revealed that some schools and some
suppliers of school uniform have exclusive supply agreements.

Pursuant to the discovery and information received, the Secretariat initiated a preliminary
investigation which recommended the need for a formal investigation. On 06 April 2019, a
formal notice of investigation was issued to schools in terms of Section 11(2) (a) of the Act,
read with Regulation 12(1) of the Regulations to determine whether the alleged conduct
against the schools and the school uniform suppliers contravened the provisions of the Act.
Copies of the Notice of Investigation were served on 858 (eight hundred and fifty eight) schools
together with questionnaires to be completed by the schools’ representatives. Out of the 248
(two hundred and forty eight) suppliers only 21 (twenty-one) suppliers were located and served
with the copies of the notice of investigation on various dates. On 3 February 2019 a press
notice was issued by the Secretariat requesting members of the public and stakeholders in the
school uniform industry who were in possession of information that may be of assistance in
the investigation to come forward and furnish such information to the Commission. The press
notice also ensured that the rest of the school uniform suppliers who were not served with the
notices of investigation were made aware that they were under investigation by the
Commission. Furthermore, the investigation period was extended on 12 June 2019 for another
60 (sixty) days in terms of Regulation 14 (b) of the Regulations which provides thus“where the Commission is of the opinion that the period referred to in sub-regulation(a)
[90 days] is not sufficient the Commission may, before the expiry of that period by notice
in writing, to the Respondent enterprise and the Complainant if any, extent the relevant
period for a further single period not exceeding 60 (sixty) days specified in the notice…”

The findings of the report have been compiled based on the information submitted by the
schools that completed the questionnaires sent to them, and the evidence submitted by the
suppliers who were interviewed as well as other third parties affected by the investigation.

14
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in the Act. The Commission was also cognisant of the importance of the information obtained
and the confidential nature of some of the information. The following investigative tools were
used to collect the information -

(i)

formal notifications of the investigation;

(ii)

summons;

(iii)

formal requests for information;

(iv)

voluntary production of documents and information;

(v)

compulsory interviews;

(vi)

sworn statements and affidavits;

(vii)

information from third parties;

(viii)

telephonic enquiries;

(ix)

email enquiries;

(x)

publicly available information; and

(xi)

questionnaires.

The Secretariat obtained a considerable amount of documentary evidence as well as viva voce
evidence which was reduced to writing and attested to by the sources. The documentary
evidence was collected from the Respondents, from suppliers who do not have supply
agreements as well as consumers 1 and stakeholders such as the Eswatini Principals’
Association (EPA), Eswatini National Association of Teachers (SNAT) and the Ministry of
Education and Training. From the evidence gathered the Secretariat established
contraventions of the Act and counter arguments by the Respondents. Through the evidence
provided, the Secretariat identified the relevant market and how the market operates.

It was also established that some of the schools and the suppliers of school uniform entered
into verbal exclusive supply agreements which were considered to be anti-competitive. This is
because the exclusive supply agreements gave the suppliers an unfair competitive advantage
over their competitors who were without supply agreements, thereby preventing, restricting
and distorting competition on the market.

Customers are parents/guardians and students

1
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concerted practices which have as their object or effect the prevention, restriction or distortion
of competition to an appreciable extent or a substantial part of it in the country. The
investigation therefore sought to establish whether the alleged conduct of the Respondents
was in violation of Section 30(1) of the Act.

4.2. Legal Theory
The Secretariat identified the legal theory to be that schools and suppliers of school uniform
enter into agreements which have as their object or effect, the prevention, restriction or
distortion of competition to an appreciable extent in the country or in any substantial part of it
and this is in contravention of Section 30(1) of the Act which provides as follows“any category of agreements, decision or concerted practices which have as their
object or effect the restriction, prevention or distortion of competition to an appreciable
extent in the country or any substantial part of it are prohibited.”

Essentially that the conduct resulted in the foreclosure of suppliers, creation of entry barriers,
and exit of competitors in the market for the supply of school uniform thus, preventing,
restricting or distorting competition in the market. The above conduct by the Respondents has
resulted in the restriction, prevention or distortion of competition and / or an anti-competitive
environment in the market.

4.3. The Theories of Harm
The theories of harm explain how competition is prevented, restricted or distorted as this
requires a consideration of the effects on competition. A theory of harm should be logically
consistent with the incentives and the ability that the parties face, be in line with the available
empirical evidence and articulate how consumers have been or will be harmed. 2 In this
particular case, it requires a consideration of the object or effect of the conduct through which
the practice negatively affects competition and ultimately the consumers. The theories of harm
pertaining to this investigation describe how competition is prevented, restricted or distorted in
the market -

2

Paolo Buccirossi; Belgrade (2016) Theories of Harm and Efficiency Justifications in Abuse of
Dominance cases.
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creation of barriers to entry and expansion;

(ii)

exit by actual competitors;

(iii)

limited access to the market by actual and potential competitors;

(iv)

limited choice of school uniform suppliers to the consumers;

(v)

foreclosure of actual competitors and potential entrants in the market; and

(vi)

High prices of school uniform.

The above theories of harm will be expanded on further in the report and substantiated by the
evidence gathered by the Secretariat during the course of the investigation.
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5. ALLEGED CONTRAVENTIONS
5.1. The Alleged Anti-Competitive Practices
The alleged anti-competitive practices that were investigated are summarised in the Matrix of
alleged anti-competitive conduct in Table 2 below -

Table2: Matrix of Alleged Anti-Competitive Conduct
Alleged Anti-Competitive Practice

Relevant
Section of
the Act
1. The 248 suppliers of school Section 30
uniform and the 192 schools, in (1) of the
the market for the supply of school Act.
uniform have engaged in a
conduct which has as its object or
effect the restriction, prevention
and distortion of competition to an
appreciable extent in the country
or in any substantial part of it.

Relevant
Markets

Theories of Harm

Market for the
supply of
school uniform

(i) creation of barriers
to
entry
and
expansion;
(ii) limited access to
the
market
by
potential and actual
competitors;
(iii)foreclosure
of
actual
competitors
and potential entrants
in the market;
(iv)exit
of
actual
competitors on the
market;
(v)limited choice of
school
uniform
suppliers
to
the
consumers;
(vi) high prices for
school uniform
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6. JURISDICTION AND CONFIDENTIALITY
6.1. Jurisdiction
The Commission is empowered by Section 11(1) of the Act to monitor, regulate, control and
prevent acts or behaviours which are likely to adversely affect competition in the country. The
investigation was initiated in terms of Section 11(2) (a) of the Act, read together with Regulation
12(1) of the Regulations which empower the Commission to carry out, at its own initiative or at
the request of any person, investigations in respect of alleged anti-competitive trade practices.
Section 12 of the Act confers the Commission with the power to obtain information from any
party which may assist in carrying out its investigations and this provision stipulates that“The Commission shall obtain such information as it considers necessary to assist it in
its investigations, and where it considers it appropriate, shall examine and obtain
verification of documents submitted to it.”

Section 13 of the Act provides that the Commission shall have power to“(a) summon witnesses;
(b) call for and examine documents;
(c) administer oaths;
(d) require that any document submitted to the Commission be verified by affidavit; and
(e) adjourn any investigation from time to time.

The Act further makes it an offence to furnish the Commission with false information, in
particular Section 42 (1) (c) provides that“any person who(b) omits or refuses(i) to furnish any information when required by the Commission to do so; or
(ii) to produce any documents when required to do so by a notice sent by the
Commission, commits an offence and shall, on conviction, be liable to a fine not
exceeding two hundred and fifty thousand Emalangeni or to imprisonment to a term not
exceeding 5 years or both.”

19
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It is common cause that during an investigation some of the information collected and/ or
submitted by the Respondents may be confidential, particularly sensitive information relating
to the Respondents and Third Parties in relation to their business practices which could cause
irreparable harm if it were to be published. In terms of Section 23 (1) of the Act“a person shall not, without the consent in writing given by or on behalf of the
Commission, publish or disclose to any person, otherwise than in the course of the
person’s duties, contents of any document, communication or information which relates
to, and which has come to his/her knowledge in the course of that person’s duties under
this Act.”

Confidential information includes but is not limited to the Respondents’ financial records and
business and/ or trade secrets. The Supreme Court in Eagles Nest and Others v Swaziland
Competition Commission 3 recognised the protection that can be afforded to confidential
information and its sources stating that; a claim to all the material evidence gathered during
the course of the investigation and the identity of the sources thereof, would militate against
the work of the Commission, thus the Commission’s duty of fairness should be weighed against
the prejudice that may be suffered on disclosure. In this particular case the parties involved
(schools, suppliers and parents) never claimed that the information they furnished to the
Commission was confidential in any nature; however, the Secretariat advised the Parties who
are involved of the provision of Section 23 (1) of the Act.

Eagles Nest and others v Eswatini Competition Commission (1/2014) 2014 SZSC 39 (30 May 2014)

3
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7. MARKET DEFINITION
7.1. Introduction
According to Whish and Bailey 4 “market definition is a tool used to identify and define the
boundaries of competition between firms. It serves to establish the framework within which
competition policy is applied by the Commission. The main purpose of market definition is to
identify in a systematic way the competitive constraints that the undertakings involved face.
The objective of defining a market in both its product and geographic dimension is to identify
those actual competitors of the undertakings involved that are capable of constraining those
undertakings’ behaviour and of preventing them from behaving independently of effective
competitive pressure.” A market is defined by Dr Atilano Jorge Padilla (2001)5 as a collection
of goods and services that are regarded as substitutes by consumers; a set of buyers, whose
preferences together with their budget constraints determine their willingness to pay for those
goods or services.

7.2. Relevant Product Market: school uniform
In terms of Section 2 of the Act goods or services“includes any other goods or services that are reasonably capable of being substituted
for them, taking into account ordinary commercial practice and geographical, technical
and temporal constraints.”

According to the Guidelines on the Definition of the Relevant Market (2009) Issued by the AntiMonopoly Commission of the State Council of the International Competition Network (“ICN”),
the relevant product market is the category or group of products that consumers believe can
easily be substituted for one another based on the characteristics, use and price of the
product6. Writing about the relevant market in competition case analysis, Dr S. Chakravarty
also submitted that the product market has the characteristic of substitutability of goods or
services by the consumers.7 Put differently, goods or services that consumers consider to be

4

Richard Whish and David Bailey, Competition Law (2012) 7th edn. Page 27
The Role of Supply-Side Substitution in the Definition of the Relevant Market in Merger Control; A
Report for DG Enterprise A/4 European Commission
6 https://www.faegrebd.com/the-definition-of-the-relevant-product-market (accessed 05 June 2019)
7 https://www.circ.in/pdf/Relevant_Market_In-Competition-Case-Analysis (accessed 05 June 2019)
5
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consumers consider not to be substitutes are regarded to be on separate product markets.

The relevant product market in this particular case is school uniform. School uniform refers to
a set of standardized clothing items worn by students and/or school going pupils primarily for
a school or otherwise educational institutions. School uniform can be either a generic or
bespoke product that can be sold in various descriptions which includes but is not limited to
shirts, skirts, tunics, trousers, neck ties, socks and school bags. “Generic” refers to items of
school uniform that are in colours and styles that are readily available with different retailers
while bespoke refers to items of school uniform that are in less common colours/mix colours,
design, pattern, or style which are unique to the school and the number of suppliers are limited
to one supplier. Bespoke includes school uniform items where crests are a feature or the
school name is printed on the items of school uniform.8 In the market for the supply of school
uniform, both private and public schools source school uniform either from trade associations,
large retail stores, small and medium enterprises (SME’s) and micro- enterprises.

7.3. Substitutability
Once the product market has been defined, the Secretariat carried out a more detailed analysis
based on the concept of substitutability. Enterprises subject to a competitive system must
respect two major constraints which are demand-side substitutability and supply-side
substitutability.

7.3.1. Demand-side substitutability
The question is whether the consumers in the market of school uniform would switch to readily
available substitutes in response to a small but significant non-transitory increase in price
(“SSNIP”). In the analysis the Secretariat considered the range of products which can be
viewed as substitutes of school uniform. To reach a conclusion the Secretariat carried out an
assessment of product dimension and the geographic dimension of the relevant market, taking
the following into consideration:
-

the recent past; in certain cases it is possible to analyse evidence relating to recent
price variations, in terms of substitution between products in terms of consumer

8

The South African Competition Commission v. Curro Holdings Ltd and Grit Procurement Solutions
(Pty) Ltd CC Case No:2017 Jan 0035
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not switch to any other product, or other clothing items each time school uniform prices
increased because school uniform is compulsory and is to be worn by pupils every
school day. Furthermore, it was revealed that in Eswatini school uniform is becoming
more and more bespoke by that it is unique varying from school to school. This is
propelled by the fact that school uniform items have emblems, different designs and
different colours all unique varying from school to school. Even when schools are using
general grey or khaki trousers for their male students, the same schools have adopted
a process of choosing different shades of those colours which then renders the uniform
bespoke.

-

Consumer preferences; the Secretariat also contrasted the purchasing habits of
consumers on the market with those of other consumers on a separate geographic
market in so far as the conditions are the same. The secretariat found that consumer
preferences were the same throughout the four regions in the country in that, the
consumers all purchased school uniform depending on which school their children were
attending, considered the quality of the uniform and the price of the uniform.

-

Barriers and costs associated with switching demand to potential substitutes; as
mentioned earlier above school uniform is no longer as generic is it ought to be except
for those school uniform items such as boys’ khaki and grey trousers as well as white
shirts. Although these uniform items can be purchased from any other retailer in the
country, its generic features are constantly being changed by the schools through the
introduction of emblems and other certain distinct features such as crests. Furthermore,
as mentioned above schools have included different shades of grey or khaki which may
be unique varying from school to school. These added features therefore, have resulted
in school uniform being bespoke thus making it difficult for consumers to simply switch
and purchase the said items from any other retailor. For instance, the shade of grey of
trousers supplied by Mr Matata Retailers is likely not available in Pep Stores of Jet
Stores and this is because they import it from ALLWEAR (Pty) Ltd, a South African
based manufacturer that only supplies to a selected number of distributors in the
country.
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market because school uniform is designed according to each school’s specifications or
requirements in terms of make and colour as well as emblem. Therefore, in the event of a
SSNIP, the school uniform customers will not be able to switch to other substitutes as an
alternative. Thus, there is no demand substitutability.
7.3.2. Supply-side Substitutability
The question is whether other suppliers can readily switch production to the relevant products
and sell them on the relevant market.9 In the analysis the Secretariat took into consideration
the geographic dimension of the relevant market, particularly:

-

the views of consumers and competitors on the market; the Secretariat interviewed the
consumers and competitors with the view of gathering factual evidence and estimating
their reaction in the event of price variations within the geographic area. The Secretariat
found that the supply of school uniform is largely dependent on the geographic area
each school is situated, for example, a supplier in Siteki in the Lubombo region, will
supply school uniform unique to schools in Siteki. It is for that reason that suppliers in
the Shiselweni region for instance are not likely to switch production and supply school
uniform for consumers in Siteki should there be a significant but non-transitory price
increase of school uniform in Siteki.

-

Current geographic pattern of purchase; the Secretariat examined where consumers
currently purchase school uniform in the country. The Secretariat found that consumers
buy school uniform wherever it is most convenient for them to buy depending on which
school their children went. The evidence gathered supports the notion that a consumer
in Siteki is most likely to buy school uniform in Siteki as opposed to travelling to another
region. This is propelled by the fact that suppliers in Siteki are most likely to produce
and supply school uniform unique to schools situated in Siteki.

-

Barriers and switching costs associated with the diversion of orders to suppliers located
in other areas; it has been mentioned in the above paragraphs that the supply of school
uniform is dependent on the geographic area the schools are situated in. The question

9

EU Commission Notice on the Definition of the relevant market for the purposes of community
competition law [ official journal C372 of 9.12.1997]
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uniform unique to schools in another region. The evidence gathered from the suppliers
is that they most likely would not switch because that would increase costs of doing
business. This is because switching production will result in increase in business costs
which will be required for either transportation of the school uniform to consumers in
the other regions, or incurred by the consumers who would be required to travel from
one region to another to buy school uniform from the suppliers in that region.

The supply channels were further probed if whether or not consumers in the market would
switch to readily available substitutes in response to a small but significant non-transitory
increase in price (“SSNIP”). The evidence revealed that there are supply channels such as
Trade Associations, large retail stores, small enterprises, medium enterprises and microenterprises who are substitutes in the market for the supply of school uniform. In light of the
evidence gathered the Secretariat therefore, concluded that there is supply substitutability
which is however subject to whether or not suppliers in one region are willing to switch
production and supply school uniform unique to schools in other regions.

Furthermore, no

consumer submitted that they would travel to another region to buy school uniform in the event
that the prices of school uniform in their respective region significantly increased.

7.4. Geographic Market
The relevant geographic market has been defined as the area in which consumers or
businesses acquire certain products.10 If a product is not available in one place and is readily
available in another, then those areas are considered to be in the same geographic market.11
In some cases, the relevant geographic market will vary greatly depending on such
characteristics as the type of the product and location.

School uniform is produced and made available in the kingdom of Eswatini. School uniform
may be sourced from large retail stores, Small and Medium Enterprises (SME’s) and microenterprises. The Secretariat considered the high demand for school uniform nationwide
against the fact that it is generally compulsory for students to be dressed in school uniform
during school hours. The Secretariat also considered whether consumers can switch to school

10
11

Richard Whish and David Bailey, Competition Law at page 39
Ibid
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suppliers. During the course of the investigation there was an allegation that as an alternative,
consumers would switch to foreign school uniform suppliers outside Eswatini. However, there
is no record or evidence obtained by the Secretariat to support the allegation that individual
customers, particularly parents are buying uniform outside the country and as such it can be
presumed that this can be a more expensive alternative compared to buying it locally. The
Secretariat therefore concluded that the relevant geographic market is the supply of school
uniform within the four regions of the country.

7.5 The Relevant Market
The relevant market is the supply of school uniform within the four regions of Eswatini.
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8. COMPETITION ASSESSMENT
Fair competition in markets is crucial for economic and social development, and for reducing
poverty 12 . Anti-competitive practices on the other hand, diminish the opportunities for
innovation and growth, making consumers worse off13. Competition analysis evaluates “ the intensity of competition …to recognize that it reflects not only the competition
between the current competitors, but also the threat to new entrants, the threat of
substitute products being developed, the bargaining power of buyers, and the
bargaining power of firms that supply inputs to the market14.”

8.1 Market structure for the market of the supply of school uniform
Market structure is best defined as the organisational and other characteristics of a market.
The focus is on those characteristics which affect the nature of competition and pricing, but it
is important not to place too much emphasis simply on the market share of the existing firms
in an industry.15The market structure involves the business process, size of the enterprises
and the methods of distribution involved in this market.16

8.1.1. Business process
Business process is a collection of linked tasks which find their end in the delivery of a service
or product to a client. Below are the various means of distribution channels used in the supply
of school uniform items and the business processes employed to fulfil obligations of distribution
channels -

8.1.2. Trade Associations
A Trade Association is an organisation founded and funded by businesses that operate in a
specific industry, also known as an industry trade group, business association or industry body.

For example, in 2005, the need for competitive markets was emphasised in flagship publications of the
World Bank (World Development Report 2005) and of the Asian Development Bank (Asian Development
Outlook 2005).
13
Department For International Development (DFID) : Competition Assessment framework page 38
14
This briefly summarises the ‘five forces of competition’ model described by Michael Porter in
Competitive Strategy, 1980, and later works.
15 https://www.tutor2u.net/economics/reference/key-summary-on-market-structures (accessed 15 June
2019)
16 ibid
12
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businesses (and sometimes individuals) with common interests. In return for a subscription
fee, associations offer many products and services, including conferences, networking, training
and educational materials, technical advice, and publications to name but a few. Examples of
Trade Associations in this case are Tfutfukani Bomake Association, KaNdinda Women
Association and Khutsalani Bomake Association.

Trade Associations conduct their business for the supply of school uniform by directly sourcing
raw material such as fabrics, zips, buttons, cottons, and identification badges from
manufactures of these products and other retail outlets depending on the specifications and
instructions of their customers to produce uniform. Each member of the association sources
raw material independently. The different specialists under the trade association cut the fabric
and sew the uniform according to the customer’s specification and different sizes in a process
known as production. Once done with the production, the different individuals or entities under
the association will calculate their cost of production on each item of uniform and price the
finished product. The customer(s) may either collect their order or the member(s) of the
association may deliver the finished product and in return be remunerated for work done. The
trade association members will in return pay a subscription fee to the trade association.

8.1.3. Large retail stores
Large retail stores are places of business usually owned and operated by a retailer but
sometimes owned and operated by a manufacturer or by someone other than a retailer in
which merchandise is sold from a single point of purchase directly to the consumers who intend
to use that product. Examples of large retail stores in this case under investigation are PEP
stores, Jet stores, Edgars stores, Woolworths stores and Ackerman’s stores to name a few.

Large retail stores conduct their business by securing large retail premises. This is where they
set up and sell different types of products. Large retail shops hire skilled personnel who ensure
quality products are sold and well-advertised. They buy their merchandise or goods such as
school uniform, in different colours and specifications depending on the geographic location of
their customers and that of the retail outlet. They also buy in bulk from manufactures and
wholesalers, where in return they will get huge discounts enabling them to sell at cheaper
prices. Once they secure the products from the manufactures or the wholesalers, they store
their products in their warehouse where they add their mark up and then sell their products to
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manner that they will be easily identifiable to the consumers.

8.1.4. Small and Medium Enterprises (SME)
8.1.5. Small Enterprises
A small enterprise also known as a small business is an independently owned and operated
company that is limited in size and in revenue depending on the industry. Such enterprises are
usually privately owned by sole proprietorships, corporations or partnerships. They exist
almost in every industry. They can range from convenience stores to small manufacturing
plants. Small enterprises also vary in terms of size, revenue and regulatory authorization.
Some small enterprises may only require a business license. Examples of small enterprises in
this case are Emampembe School Uniform and Designers, C and B Trading, Thuli’s Bridal
Centre, Calisile Dress Making, Siyeta Dress Making, JS and M investments, Happy Family and
Dumi’s Botique just to name a few. In the market for the supply of school uniform the identified
small enterprises and, for purposes of the report, are engaged in both the manufacturing and
supply of school uniform. Some of them purchase the required material and manufacture
and/or produce the different types of uniform as per the orders they are able to receive from
different schools, whilst others purchase the uniform from other manufacturers to sell at their
business spaces and/or deliver the same in terms of received orders from different schools.

8.1.6. Medium Enterprises
The category of medium scale enterprises is made up of enterprises which employ fewer than
250 (two hundred and fifty) persons. These enterprises emerge from the slow and steady
growth of successful small enterprises. As a company earns more revenue, it sets aside the
capital required for buildings, equipment and recruitment of more employees. This eventually
creates a bridge between small business and big corporations. In this case an example of a
medium enterprise is Dixie’s International.

Medium enterprises conduct their business in different ways depending on the product in
question and the available skills. In this case, medium enterprises purchase raw material as
per the specifications and requirements of their clients who are the schools. The material is
cut into different sizes to accommodate their clientele size. The cut material is sawn into a
finished product as required by the customers. The costs of production are then calculated by
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customers.

Some Medium Enterprises conduct their business in the market for the supply of school
uniform by ordering the finished product directly from manufactures. They buy according to
their customers’ orders in the required amounts to avoid loss. They add up their mark-up price
and sell to their customers.

8.1.7. Micro-Enterprises
Micro-enterprises are businesses which operate with less than ten people and are established
with a small amount of capital. They produce both goods and services for their local areas.
These small businesses come in the form of local businesses, selling certain products such as
school uniform from a small store. They add value to the economy by creating micro business,
enhancing the income & lowering the overall cost of business. Examples of Micro-enterprises
in this case are the individuals who sell the school uniform.

Micro-enterprises conduct their businesses by solely relying on the trust of their clients. In the
market for the supply of school uniform they first source orders from their customers. Once
they have secured a supply contract, they then approach skilled tailors or dressmakers to
produce the uniform items at an agreed amount. Where available they also approach
manufacturers of school uniform and buy for the purposes of reselling. A mark-up price is
added by micro-enterprises once the final product of school uniform is complete. The uniform
items will be either delivered at the premises of the customer or alternatively the customers
collect their finished product from the enterprise. The investigation revealed that where the
enterprise had secured a supply agreement with a school the arrangement would more often
than not be that the supplier (the enterprise) delivers the uniform at the school.

8.2. Schools data analysis
The Secretariat sent out questionnaires to all schools within the Kingdom in order to collect the
relevant information which was then accordingly analysed to conclude the findings in this case.
8.2.1. Schools that responded to the questionnaires
The Commission conducted an analysis of data collected through the school uniform
investigation questionnaires using the Statistical Package for Social Sciences (herein after
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analysing a wide coverage and large amounts of data. SPSS also provides a quicker and more
accurate data analysis. The school uniform investigation questionnaires were sent to 858
(Eight hundred and fifty eight) schools in the four regions of the country. 97 (Ninety-seven)
high schools (inclusive of secondary schools), (313) (three hundred and thirteen) primary
schools totalling to 410 (four hundred and ten) schools responded to the questionnaire. Based
on the number of responses received, it is enough to prove that proper sampling of the schools
in relation to the supply of school uniform was properly done to substantiate the findings of the
investigation in the report.
Table 3 below shows the total number of schools which responded to the questionnaires in
each region. Out of the schools who responded a total of 92 (ninety-two) schools equivalent to
22.54% (twenty two point five four percent) were responses from the Hhohho Region,197 (one
hundred and ninety-seven) schools equivalent to 48.05% (forty eight point zero five percent)
were responses from the Manzini region, 56 (fifty-six) schools equivalent to 13.66% (thirteen
point six-six percent) were responses from the Lubombo region and 65 (sixty-five) schools
equivalent to 15.85%(fifteen point eight five percent) were responses from the Shiselweni
region. The highest percentage was 48.05% (forty eight point zero five percent) attained from
schools situated in the Manzini region and the lowest percentage being 13.66 % (thirteen point
six-six percent) that was gathered from schools that responded to the questionnaires in the
Shiselweni region.

Table 3: Schools that responded to questionnaires

Region

Frequency

Percentage (%)

Hhohho

92

22.44

Manzini

197

48.05

Lubombo

56

13.66

Shiselweni

65

15.85

Total

410

100.0

Source: Data collected from primary and high schools in Eswatini

The above captured data reflects that only a fraction of schools were able to furnish the
Secretariat with information which would assist in this investigation. As a result, the conclusion
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was derived from the questionnaires submitted by those schools who responded.

8.2.2 Proportion of schools making school fees inclusive of school uniform fees and
those that do not
The analysis revealed that out of the 410 schools, 3.17% (three point one seven per cent) of
the schools submitted that school fees is inclusive of school uniform whereas, 96.83% (ninetysix point eight three per cent) of the schools indicated that payment of school fees is not
inclusive of school uniform items and that it is purchased separately. The investigation
revealed that schools that included school uniform in their school fees re-sell the uniform items
at marked up prices. This has been proved to be increasing the prices of uniform when
compared to the open market to the prejudice of the consumer and further not allowing for a
competitive environment since parents are prevented from exercising their right to choose
where to buy school uniform.

Table 4 below shows the total number and percentage of schools that include school uniform
items in payment of school fees and those that does not include school uniform in their school
fees payment.
Table 4: Schools making school fees inclusive of school uniform
Schools making school Frequency/number
fees inclusive of school schools
uniform
Yes
13

of Percentage
schools

number

of

3.17%

No

397

96.83%

Total

410

100%

Source: Data collected from primary and high schools in Eswatini

Figure 1 below further illustrates the above analysis in table 2 in a bar chart format separately
for primary and high schools.
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Primary schools

High schools

Noteworthy and as revealed by the evidence, is that when school fees is inclusive of school
uniform, the consumer has no choice but to buy school uniform from the school thus restricting
competition in the market. This type of conduct by the schools also encourages exclusive
dealing between schools and suppliers of school uniform because the school has the discretion
to choose the supplier who in turn prescribes the terms and conditions of the agreement.
Furthermore, countervailing power is diminished as school uniform prices are determined by
the school thus also taking away the power of the consumer to purchase school uniform from
other suppliers in the market.

8.2.3 Schools engaged in exclusive supply agreements of school uniform
The analysis through the investigation further revealed that 46.83% (forty six point eight three
percent) of the schools agreed to be engaged in exclusive supply agreements with school
uniform suppliers while 53.17% (fifty three point one seven) of the schools indicated that they
were not engaged with any specific suppliers of school uniform. The analyses through the
investigation seek to prove that there were agreements, decisions or concerted practices
between the schools and the suppliers which have as their object or effect the prevention,
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(1) of the Act.
Table 5 below illustrates the schools with specific school uniform suppliers and those without
specific school uniform suppliers.

Table 5: Schools with specific uniform suppliers
Schools
with
specific Frequency/number
school uniform suppliers
schools
Yes
192

of Percentage
schools
46.83%

No

218

53.17%

Total

410

100%

number

of

Source: Data collected from primary and high schools in Eswatini

According to the above information, about 192 (one ninety-two) schools are engaged in
exclusive supply agreements with school uniform suppliers. Therefore, considering that the
information was based on the 410 (four hundred and ten) schools that responded to the
questionnaires, an inference can be drawn that the agreements entered into by the
Respondents has the object or effect of preventing, restricting or distorting competition to an
appreciable extent in the country.

Figure 2 below further illustrates the above analysis in table 4 in a bar chart format separately
for primary and high schools.
Figure 2

Primary schools

High schools
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Source: data collected from primary and high schools in Eswatini

8.2.4. Suppliers analysis
The analysis further showed that 45.1% (forty-five point one percent) of both primary and high
schools were able to provide particulars and details of their specific suppliers of school uniform.
Noted on the details of this analysis is that frequent suppliers of school uniform items across
various schools in the 4 (four) regions include: large retail stores and small medium enterprises
(SME’s) and associations. Further the details established that 11.4% (eleven point four per
cent) of the interviewed schools acquires school uniform items from any supplier.

The analysis further revealed that 36% (thirty-six per cent) of the Respondent schools failed to
provide any information regarding an alternative place where learners can buy school uniform
in the event that the market was open and without exclusive supply agreements. The analysis
also indicated that out of the 64% (sixty-four per cent) of the schools who provided details
regarding their alternative place where learners can acquire school uniform items, 20.5%
(twenty point five percent) of these schools acquire school uniform items from any supplier(s).
Furthermore 43.5% (forty three point five percent) of the interviewed high schools were able
to provide the names of their different suppliers.

64.2% (sixty-four point two percent) of the respondent high schools did not provide information
regarding the process of allocating supply contracts to the high schools. The analysis further
indicated that 35.8% (thirty-five point eight percent) of the high schools that responded to the
questionnaires allocated supply contracts to -

(i)

traders such as Associations of dressmakers and tailors who present samples of
school uniform items to the school management with a request to supply school
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meeting.
(ii)

the supplier was approved by the school Grantor where the school is a Mission school.

The analysis further shows that 56.65% (fifty-six point six five percent) primary schools did not
respond whether they had written agreement or other arrangements made on how school
uniform will be sourced by the school. Only 43.35% (forty-three point three five percent)
schools responded to this question. However, the schools that replied did not provide details
of any agreement instead; they only mentioned that the only agreement that was made was
through a verbal or oral agreement. The investigation further indicated that for some schools
there are other forms of arrangements which were made between supplier(s) and
parents/school committee. These arrangements include the following-

(i)

learners and/or parents will buy directly from the specific identified exclusive suppliers;
or

(ii)

where a specific exclusive supplier and a school have agreed that the supplier will
deliver the school uniform to the school, the supplier will only deliver for leaners that
made pre-orders.

8.2.5. Schools that purchase school uniform to re-sell to learners
In the analysis of the evidence gathered it was discovered that 6.59% (six point five nine
percent) of the schools buy school uniform items to re-sell to learners instead of learners
obtaining the school uniform items directly from suppliers of their choice. However, 93.41%
(ninety-three point four one percent) of the schools do not buy school uniform to re-sell to the
learners. The investigation revealed that the conduct of the schools of buying and re-selling
school uniform limits the consumers’ choice in terms of where to buy school uniform. This is
because the consumers are subjected to only buying school uniform directly from such
schools. Furthermore, this conduct results in suppliers of school uniform not being able to
compete fairly in the market because the school is the one in a position to choose which
supplier to buy school uniform from.
Table 6 below shows schools which supply school uniform and those that do not supply school
uniform.
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Schools that buy or do not Frequency / Number of Percentage (%)
buy school uniform to sell schools
Yes
27
6.59
No

383

93.41

Total

410

100

Source: Data collected from primary and high schools in Eswatini

Figure 3 below further illustrates the results in table 5 above in a pie chart format separately
for primary and high schools.
Figure 3

Primary schools

High schools

Source: data collected from primary and high schools in Eswatini

8.2.6. Reasons why schools supply school uniform
The analysis further revealed that the reasons why schools supply the school uniform items
include the following –

(i)

fundraising for the school;

(ii)

for convenience and control of school uniform quality;

(iii)

for affordability; and

(iv)

to cut travelling costs for parents to shop around.
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that they buy school uniform from the suppliers to sell at schools. Such conduct contributes to
the prevention, restriction or distortion of competition in the market in that the consumers are
deprived of their right, firstly to buy school uniform from suppliers of their choice secondly,
competitors in the market are limited from having access to consumers because supplying
their products then becomes dependent on whether or not the said schools buy the uniform
from them to sell to the consumers. Last but not least, the conduct of buying school uniform to
sell by the schools, and/ or making school uniform inclusive of school uniform more often than
not, has the effect of eliminating competition in the market.

The analysis also showed that 74.5% (seventy-four point five percent) of the schools who
responded to the questionnaires did not provide any information pertaining to their previous
suppliers for the past five-year period. The analysis further revealed 25.5% (twenty-five point
five percent) primary schools who responded to the questionnaires provided details of their
previous suppliers. The details of the analysis indicate that the schools have been sourcing
school uniform items from different exclusive suppliers, and any other supplier without
exclusive supply arrangements. However, for some primary schools for example, (name
removed as believed to be confidential) have had the same current exclusive supplier of school
uniform since the inception of the school.

8.3. Market shares and level of competition in the market for the supply of school
uniform in Eswatini
As it has been mentioned above, there are about 248 (two hundred and forty-eight) school
uniform suppliers operating within the Kingdom, most of which are SME’s and Trade
Associations which have been listed under annexure “A”.

Market share measures are central to understanding the nature of existing competition in the
market. They are also a means of determining who holds the highest and the lowest market
share. The enterprise with highest market share is said to be enjoying market power and thus
dominant in the market. In this particular case, accurate market shares could not be
ascertained as most of these market players do not have or maintain proper business records
which may assist in establishing their respective market shares in the market. Most of the
suppliers who were interviewed did not know their market share and some stated that they do
not derive sales from school uniform only but also from different types of apparel, which tend
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never make enough money from the sale of school uniform, insisting that sales are only made
once at the beginning of the year when schools open and they do not make sales throughout
the year.

It was established by the investigation that the suppliers of school uniform are not able to
establish how much market shares they each hold on the market. This is propelled by the fact
that the market for the supply of school uniform consists of several and various categories of
suppliers ranging from formal to informal suppliers, registered and unregistered sole traders
including companies, partners and associations. A majority number of these competitors do
not understand what market shares are. Some of them are highly dependent on the supply
agreements concluded with the schools while some are alleged to be involved in the supply of
other clothing items (related commodities). Most of the suppliers submitted that they are not
aware of suppliers who hold market power and did not know their respective market shares or
that of other competitors to enable them to justify and identify dominant players in the market.
The suppliers with supply agreements revealed during the interviews that their businesses are
expanding and growing systematically each and every year.

8.3.1. Number of players
The market has over 248 (two hundred and forty eight) market participants comprising of Trade
Associations, large retail stores, SME’s and micro-enterprises, thus making it extremely difficult
to calculate the market shares. These players include but are not limited to the following
suppliers; Emampembe School uniform, C and B Trading, Thuli’s Bridal Centre, Calisile Dress
Making and Designers, Siyeta Dress Making, JS and M Investments trading as Uniform Centre,
Happy Family trading as Amandla Dress Making, Dumi’s Botique, Khutsalani Bomake
Association, Dixies International, Mr Matata Retailers, Pep Stores, Jet Stores, Dunns,
Woolworth Stores, Power Stores, Payless Stores, Ackermans Stores, Edgars Stores and many
more. Some of these market players have been in the market for a long period of time ranging
from 5 (five) to 30 (thirty) years.
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The levels of concentration in the market for the supply of school uniform were not analysed
using the Herfindahl-Hirschman Index (HHI) or the concentration ratio17 based on the market
shares of the active enterprises because the market shares could not be gathered. Instead the
Secretariat considered the number of players in the market. This was occasioned by the fact
that the enterprises who are the suppliers in this case do not keep records of the sales of
school uniform. A majority of school uniform suppliers are small business enterprises which
are not being properly managed when it comes to record keeping.

8.3.2. Entry into the market for the supply of school uniform
8.3.2.1. Suppliers
The Secretariat in its analysis of the evidence found that the market for the supply of school
uniform is a market where anyone who intends to be a supplier, can with or without skill in
dress-making, penetrate the market and supply school uniform. A party who intends to enter
this market as supplier is required to have minimum capital dependent on the number of school
uniform items to be supplied. It should be noted that trading space, tools or dress-making skills
are not a necessity and furthermore, there are no regulations or laws that prevent a party from
entering the market. This is a matter of securing a school to supply or else advertise their
business as a school uniform supplier thus attracting customers. The suppliers revealed that
it solely depends on one’s ability to raise enough capital to start and operate this kind of
business and as a result there are a significantly high number of market participants on this
market. Some of the Respondents revealed that a new entrant in the market has the option
to purchase school uniform in bulk from the suppliers or manufactures, add their mark-up price
and sell the uniform to their respective customers. Annexure “B” has been removed as
believed to be confidential. It is at this stage when some schools and suppliers then enter into
supply agreements for the exclusive supply of school uniform.

8.3.2.2. Manufacturers

17

Gunnar Niels, Helen Jenkins, James Kavanagh; Economics for Competition Lawyers (2011) at page
123; The Herfindal-Hirscham Index, also known as the Herfindal Index, measures the extent to which
market share is concentrated among a few or many companies. It measures market concentration of an
industry’s biggest firms in order to determine whether that industry has a healthy number of competitors
or is nearing monopoly. Market concentration is used when smaller firms account for large percentage
of the total market. It measures the extent of domination of sales by one or more firms in a particular
market. The market concentration ratio is measured by the concentration ratio.
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Most of them are the SME’s and/or sole traders. To enter into this market dress-making skills
are a necessity as well as, trading or manufacturing space, sewing machines or tools and
capital. These manufacturers need to obtain the school uniform design and produce it in order
to supply or make it available to be purchased by consumers or in the market. It should be
noted that the manufacturers also sell their products in bulk to the parties who are in the market
solely as suppliers and also to schools that buy school uniform to re-sell to students.

8.3.4. Barriers to entry
Barriers to entry refer to those conditions that inhibit potential competitors from easily entering
the relevant market18. “For a market to remain competitive, it must be possible for new firms to
enter, and for existing firms to expand or to leave. If there are barriers that either prevent entry
or would delay it considerably, or that would make it costly to enter the market, the existing
suppliers might be able to raise prices above the competitive level. Actual entry, or the
likelihood of entry, can constrain the market power of incumbent firms. Even if market shares
are high, this might not result in prices above competitive levels if new suppliers are likely to
enter19.” The concept of entry into a particular market means that new entrants are able to
enter quickly, easily and significantly. 20 Entry alone is not sufficient but it is crucial that the new
entrant becomes a significant competitor in that particular market.

In a market where entry or expansion barriers are low, a firm with a high market share is less
likely to be able to behave independently of competitors and/ or consumers. On one hand
when the likelihood of new entry or expansion by existing firms in the market is high, incumbent
firms will be constrained by the fear that increased prices would lead to actual or potential rivals
expanding output in response to price increases. On the other hand, significant entry or
expansion barriers make it easier for a leading firm to increase prices or adopt strategic
exclusionary actions. The emphasis of the Commission's enforcement activity in relation to
exclusionary conduct is on safeguarding the competitive process in the internal market and
ensuring that enterprises which hold a dominant position do not exclude their competitors by

Neuhoff, M (2006) A practical Guide to South Africa Competition Act, Lexis Nexus
Department For International Development (DFID) supra
20 OECD (2005) report: Policy Roundtable Debates on Barriers to Entry.
18
19
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-CONFIDENTIALother means than competing on the merits of the products or services they provide21. Barriers
to entry can be structural and artificial (strategic)22.

Structural barriers arise from basic industry characteristics such as technology, costs,
regulatory and demand. Artificial or strategic barriers arise from the basic industry practice and
are intentionally created or enhanced by incumbent enterprises for purposes of deterring entry
into a given market. While structural barriers may exist due to conditions such as economies
of scale and network effects, strategic barriers may arise from behaviour such as exclusive
dealing arrangements.

That being said, the supply agreements in casu create strategic barriers to entry for new
entrants by their nature since no other suppliers are thereafter allowed to supply school uniform
other than that supplier for which a supply agreement was secured. This is applicable to all the
192 (one hundred and ninety two) schools with supply agreements.

The supply agreements entered into by the suppliers of school uniform and the schools deter
other competitors from supplying the schools with uniform. This is the only strategic barrier in
this market which creates exclusivity between the schools and the suppliers. Once the
agreement is concluded, the consumer’s right to choose from which school uniform supplier to
buy uniform is affected because deviation from the agreement by the consumer buying similar
school uniform from other uniform suppliers may be considered a breach of the school rules.
It should be noted however, that deviation is not most likely in situations where school uniform
is bespoke, that is, it has distinguishing features such as the schools’ emblem. This therefore,
has the effect of making market entry difficult for new entrants since the schools have binding
supply agreements with certain suppliers which ultimately results in the new entrants not being
able to significantly compete in the market.

An analysis of the submissions made by suppliers reveals that the supply agreement is the
only strategic barrier to entry into this market. This is because some suppliers have supply
agreements which restrict competitors from supplying the schools that have existing supply
agreements. This is evidenced by the 248 (two hundred and forty eight) different market

Communication from the Commission — Guidance on the Commission's enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings.(2009/C
45/02)
22 ibid
21
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-CONFIDENTIALplayers who were uncovered during the course of the investigation from the questionnaires
submitted which have exclusive supply agreements.

Noteworthy is that barriers to entry generally depend on the principle of asymmetry whereby
different firms have different strategies, assets, access and capabilities. If all firms were
symmetrical, then there would be nothing to choose between and competition would not exist.
Therefore, barriers are very important in creating a market and fostering competition. Barriers
become inadequate, as well as dysfunctional when they are so high that incumbents can deter
all competitors giving rise to monopoly and oligopoly. 23
8.3.4. Countervailing power
Countervailing power is the ability of buyers to influence the terms and conditions on which
they purchase goods or services.24 The ability of an enterprise to either increase or charge
high prices, depends on the degree of concentration of the buyers or consumers in the
market. 25 An enterprise is more likely to exert market power if it faces a large number of
dispersed consumers than if it faces one or a few consumers who are strong buyers in the
market. A strong buyer can use their bargaining power to stimulate competition among sellers,
either by threatening to switch orders from one seller to another, or by threatening to start
upstream production themselves.26

The evidence gathered revealed that the main customers in this market are parents and/ or
guardians who purchase the school uniform from the selected suppliers for their school going
children. Often these suppliers are chosen by the head teachers of the respective schools and
are introduced to the school committee to secure consent in terms of the supply agreement
with the supplier. Once the school has reached an agreement with the supplier, the parents
and/ or guardians or students are informed where to purchase their school uniform. Analysis
of the gathered evidence reveals that the prices charged on school uniform are non-negotiable
by the end users as the purchase price is decided and set by the suppliers without the input of
the consumers.

23

According to Africa Law Journal (2014) the principle of asymmetry refers to the lack of equality or
equivalence between parts or aspects of something (that is between businesses in our case): lack of
symmetry.
24 Massimo Motta, Competition Policy; Theory and Practice (2009) at pages 121-122
25 Ibid
26 Ibid
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-CONFIDENTIALHowever, some of the consumers on this market do not abide by the directives, terms and
conditions of the suppliers and the schools which are either expressed by the school
administrators or contained in the schools’ prospectus that is given to a student or parent upon
admission at that particular school. Instead, these consumers deviate and buy from other
suppliers who have the school uniform available and ready. The reasons submitted for the
failure to purchase from the engaged supplier or to ignore the identified supplier are amongst
others associated with poor uniform quality, higher prices charged on the uniform and no
bargaining power by the consumers to the suppliers with supply agreements. Annexure “C”
has been removed as believed to be confidential.

It should be noted however, that some consumers are not in a position to deviate from the
terms and conditions of the supply agreements by virtue of the fact that, and as mentioned
above, some schools either make school fees inclusive of school uniform or buy school uniform
to sell to the consumers. In this investigation it was revealed that no countervailing power exists
between the consumers and the suppliers as evidenced by the non-negotiable prices offered.

8.3.5. Import competition
The market for the supply of school uniform is characterised by traders who are in the business
of supplying school uniform to schools and consumers of school uniform within Eswatini. This
particular market requires the suppliers to supply school uniform within Eswatini. However,
suppliers who import school uniform in the country supply the uniform according to the terms
and conditions of the supply agreement that they have with that particular school. The supplier
will make the uniform readily available as required by the school to the consumers who are
parents, and/or guardians and charge a certain price depending on the size and make of the
particular school uniform item. These suppliers are either registered business entities
according to the laws of Eswatini or foreign owned business entities operating within Eswatini.
This is supported by the evidence gathered during the course of the investigation which
revealed that one of the major retailers and supplier of school uniform does not manufacture
the school uniform but imports it from the Republic of South Africa to supply it to their customers
locally. An Affidavit marked annexure “D” has been removed as believed to be confidential.
There is also another enterprise operating within Eswatini that manufactures some of the
school uniform and sources some of it from outside the country27. The evidence also led the

27Refer

to affidavits (removed as they are believed to be confidential).
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be confidential) which supplies school uniform directly to five (5) schools in Eswatini28. In an
interview with a Principal of one High school in the Manzini region, submitted that this company
has been supplying school uniform at the school for over thirty (30) years. An affidavit marked
annexure “E” has been removed as believed to be confidential. This foreign company has
supply agreements with the five schools dating back from 1953. The only justification submitted
for having such a long standing supply agreement was that the agreement was secured by the
school founders on behalf of the school, and it has continued with because of the high quality
of the uniform supplied by the said company. The Secretariat in analysing the evidence
concluded that in the market for the supply of school uniform import competition is in existence
and largely depends on the exclusive supply agreements which therefore, which have resulted
in the restriction, prevention or distortion of competition in the market. The evidence further
revealed that no individual consumer has opted to buy school uniform from foreign suppliers.
This is confirmed by the fact that foreign school uniform suppliers choose to supply uniform in
bulk, either to schools or large retailers as opposed to selling it to individual consumers in
single units.

8.4. Conclusion on competition asessment
8.4.1. Market for the supply of school uniform
The competition assessment has revealed the following(i)

the agreements between schools and the suppliers create a strategic barrier to
entry in the market for the supply of school uniform as new entrants in the market
are unable to effectively penetrate the market;

(ii)

according to the counterfactual the market for the supply of school uniform would
have more suppliers or players in the market if not for the supply agreements and
thus increasing consumer choice of suppliers;

(iii)

customers do not have countervailing power in the market for the supply of school
uniform; and

(iv)

there is import competition in the market for the supply of school uniform.

28
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9. EXCLUSIVE DEALING
An exclusive dealing contract is one under which a buyer undertakes to buy its requirements
of one or more products exclusively for a particular seller.29 The test for exclusive dealing
should be based on an effect-based approach focused on the presence of anti-competitive
effects that harm consumers, and it should also be based on the economic reality of the
markets in question.30 It should rely on sound economics and it should be grounded on facts.
This is so to avoid confusing the protection of competition with the protection of competitors
on the market. Competition is a means to an end, which is the satisfaction of consumer needs.
It is a process which forces enterprises to be responsive to consumer needs with respect to
price, quality and variety. It is thus crucial that when analysing the exclusive agreements, the
test used by the Secretariat should reflect a principle that should foster the competitive process
as means to an end to enhance consumer welfare, rather than as means to protect particular
competitors, suppliers or intermediaries.

The Secretariat is cognizant of the fact that exclusive dealing can also, in many contexts,
contribute to enhancing efficiency and foster innovation, and can thus serve rather than impede
the competitive process. This is not to say that it cannot be adopted and used in some
situations to raise entry barriers and distort competition. The effects-based approach therefore,
ensures that competition rules will be enforced in an effective manner, without unduly thwarting
pro-competitive effects. Since many practices can prove to have pro-competitive as well as
anti-competitive effects, alluding to the possibility of an anti-competitive story is therefore not
sufficient. This is why the Secretariat in this case had to clearly spell out the adverse effects of
the agreements entered into by the Respondents by using the balanced approach, where
potential pro-competitive and anti-competitive effects are treated equally. This is contrasted
with an efficiency defence approach in order to put more weight on the anti-competitive effects
yielded by the agreements.

Exclusive dealing arrangements are analysed on the basis of actual or likely competitive
effects rather than being prohibited by object. Consequently, the likely effect of such an
arrangement on competition should be carefully analysed. The rationale behind this is that an
exclusive dealing agreement can promote efficiency and benefit consumers because retailers

29

Hovenkamp, Federal Antitrust Policy (2016)
12th Annual Competition Law and Policy Workshop (2007); Patric Rey on the Right Test for Exclusive
Dealing
30
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customers. It can promote efficiency and benefit consumers by creating intense competition in
the process of forming teams. However, exclusive dealing agreements have anti-competitive
effects which may occur in several different ways. Two ways more commonly considered by
Competition Authorities are that the incumbent may raise the competitor’s costs by either
foreclosing specific distribution channels or through preventing competitors from operating at
an efficient scale. Under the former, exclusive dealing may prevent competitors of the
incumbent enterprise from accessing particular customers in a relevant market through a
preferable distribution channel. Alternatively, it may make it difficult for competitors to obtain
an important input. This in turn is likely to induce the rival to charge a higher price than it
otherwise would. Furthermore, preventing consumers from having access to certain goods or
services may create harm to consumer.
Any exclusive dealing agreement inherently “forecloses” rival suppliers from particular
distribution channels or outlets to at least some degree, in that some channels or outlets are
unavailable. This foreclosure, however, does not have anti-competitive effects when the
competitors still have sufficient access to other customers in the market. Therefore, in order to
likely harm competition the degree of foreclosure must be sufficiently great. Harm can occur
because the exclusive dealing agreement leads to exit of existing competitors or prevents entry
by new competitors or through increases in prices or decreases in innovation. It may also harm
competition by relaxing the competitive constraint imposed by rivals without fully eliminating
them from the market. That is, may weaken the ability of competitors to charge as low a price
as they might otherwise do.

9.1. Conclusion
In casu, the Secretariat did not only consider and analyse the objective of the supply
agreements between the Respondents but a step further was taken to consider the effects of
these agreements in the market. This is because as mentioned above the Secretariat is
cognizant of the fact that exclusive dealing arrangements cannot be found to be within the
ambit of Section 30 (1) where there is prove that there are pro-competitive effects which
outweigh the anti-competitive effects of the agreements in the market.
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10.

EVALUATION OF SECTION 30 OF THE ACT

The evidence gathered by the Secretariat revealed that 192 (one hundred and ninety-two)
schools, 248 (two hundred and forty-eight) suppliers of school uniform and 13 (thirteen) Trade
Associations entered into agreements whose object or effect is the prevention, restriction, or
distortion of competition in the country or a substantial part of it. An analysis of Section 30 (1)
entails a balancing act which looks at whether the pro-competitive benefits of the conduct
outweigh its anti-competitiveness. This is normally referred to as the extensive or in-depth
analysis31.

Before unpacking Section 30 (1) of the Act, it is imperative to understand that competition is a
good facet of the economy and is a process by which firms endeavour to win customers in the
market and to better their market shares through marketing and selling products and services.
The main reason why firms are in business is to make profit. The main purpose of competition
law, as already stated is to address market imperfections and help stimulate market conditions
which are conducive for competition. Competition law does that through ensuring that firms
compete to win customers and/ or to maximize profits fairly without restricting, preventing or
distorting competition. This is what Section 30 (1) of the Act seeks to address. The
aforementioned schools and the suppliers of school uniform are alleged to have agreements,
and/or concerted practices whose object or effect is the restriction, prevention or distortion of
competition to an appreciable extent in the country or a substantial part of it, thus contravening
Section 30 (1) of the Act. Section 30 (1) of the Act states that “any category of agreements, decisions or concerted practices which have, as their
object or effect, the prevention, restriction or distortion of competition to an appreciable
extent in the country or in any substantial part of it are prohibited.”

The investigation sought to establish whether or not Section 30 (1) has been infringed. In
order to prove infringement of the section, we had to prove the following elements –

31

(i)

agreement, decision, or concerted practice,

(ii)

object; the prevention, restriction or distortion of competition; or

(iii)

effect; the prevention, restriction or distortion of competition; and

Richard whish and David Bailey; Competition Law (2012) 7th edition at page 125
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-CONFIDENTIALthat the effect on competition is to an appreciable extent in the country or to a
substantial part of it.

10.1. Agreements between schools and the suppliers of school uniform
Section 30 (1) of the Act provides for three forms of prohibited conduct namely, agreements,
decisions or concerted practices. Section 30 (4) of the Act provides that Section 30 applies to
formal, informal, written and unwritten agreements or arrangements. In Commission v Bayer
(2004) 4 CMLR 13) the European Court of Justice (ECJ) held that an agreement does not have
to be in writing but shall include oral, informal, gentlemen’s agreement and or a concurrence
of wills between two or more undertakings. In terms of The ECJ’s approach in a number of
cases on the definition of agreement is in line with Section 2 of the Act where the term
agreement is defined as follows “agreement” when used in relation to a prohibited practice, includes a contract,
arrangement or understanding, whether or not legally enforceable.”

On the other hand, suppliers have their own structures regarding concluding business deals
depending on the policies of that enterprise. In this particular case evidence gathered suggests
that suppliers approach the schools’ head teachers and propose to supply school uniform. This
is where the head teachers as the secretary of the school committee, on behalf of the school
agree to the supplier’s proposal to supply school uniform. These agreements to supply which
are referred in this case are verbally concluded and are open ended without a termination
clause. The investigation also revealed that some schools approach the suppliers, requesting
that they supply school uniform. The same format of verbal agreements to supply is adopted.

Evidence received through the questionnaires completed by the schools revealed that schools
and suppliers would often meet and agree on supply agreements for the supply of school
uniform. Further, the suppliers of school uniform submitted through affidavits that they would
either visit or be visited by some of the schools as they knew where they were located and
agree to specific terms and conditions of the supply agreement in respect of the school uniform.
There are no specific dates or time periods stipulating when these supply agreements were
entered into, but both the 1st and 2nd Respondents do not deny that such supply agreements
exist. Some schools submitted that the reasons for the supply agreements were not really
known to them as they had found the agreements already in existence by the time they started
49
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material, design and to ensure quality control as well as securing a consistent supplier32. The
suppliers only insisted on ease of doing business and ensuring that they do not produce school
uniform which will not be utilised at the end.

The Secretariat further sampled about 10 (ten) randomly selected schools within the four
regions in the country. It was gathered from the interviews carried out in those selected schools
whereby, 11 (eleven) out of the 25 (twenty five) parents submitted that in some instances, it
was the parents who approached the chairman of the school committee and requested that
the schools arrange supply agreements on their behalf with a school uniform supplier. The
parents submitted that the reason for such a request was to ensure that the uniform worn by
their children is of the same quality and to save costs which are incurred when travelling to buy
school uniform from different suppliers at their nearest towns. A signed statement marked
annexure “F” has been removed as believed to be confidential.

For an agreement to be captured by Section 30 (1), it must have as its object or effect the
prevention, restriction or distortion of competition. It is very important to note that the ECJ’s
case law33 is to the effect that the requirements of object or effect are not cumulative but are
alternatives. The effect of this is that where the object of an agreement is to restrict competition,
one does not need to prove its effect on competition. A good example in the latter scenario is
the Costen v Commission34 case where the ECJ held that the agreement in question contained
a clause granting a distributor absolute territorial protection which was held to have the “object”
of restricting competition and therefore that the Commission did not need to establish the effect
of the agreement as well.

10.1.1. The process of selecting uniform suppliers
The investigation revealed that the 192 (one hundred and ninety-two) schools, both public and
private, enter into exclusive supply agreements with suppliers of school uniform, thus,
compelling parents to purchase school uniform from only that supplier. These types of
arrangements create monopoly suppliers of school uniform for that particular school, leaving

32

Refer to an Affidavit (Not attached as believed to be confidential)
case 56/65 Societe Technique Miniere v Machinenbau Ulm (“STM”) [1966]ECR 235, [1966] CMLR
357
34 Case 58/64 Establissements Costen SARL and Grundig-Verkaufs-Gmbh v Commission [1966] ECR
299, [1966] CMLR 418
33See
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-CONFIDENTIALparents with no choice, but to buy from that one supplier thus restricting or distorting
competition in the market. Noteworthy is that competition law does not prohibit exclusive
dealing or monopolies; it is only when such conduct results in negative adverse effects on any
given market that warrant intervention

Therefore, restricting availability of school uniform to a single supplier or to the school itself
restricts, prevents or distorts competition in the market for the supply of school uniform, as
there are limited or no competing suppliers to sell those items. The Secretariat discovered that
schools did not use a clearly defined school uniform supplier selection process that ensured
that parents get better value for money as well as adhere to competition concerns. In fact no
school was able to furnish the Secretariat with a clear written school uniform detailed
procurement procedure which would assist in ensuring compliance with competition law.

Although there has been an intervention by the Ministry of Education and Training which led
to the publication of Circular No. 10 of 2017 by the Minister, the investigation revealed that the
schools and school uniform suppliers are still engaged in exclusive supply agreements in the
market for the supply of school uniform. The Circular sets out in paragraph four the following
as guidelines for school uniform:
“schools should not make deals with boutiques where school uniforms are bought. The
schools should make public the design and colour of the uniform so that parents can
buy or purchase the school uniforms in open markets to allow for competition among
the suppliers to minimise costs of the uniforms.”

The investigation established that despite the promulgation of the Circular there still exists a
trend where more and more school uniform items are becoming unique to a particular school,
through a combination of distinctive colours, the design and branding or the specific school
uniform items. The use of more and more unique school uniform items adds to the high cost
of school uniform, whereas the opposite is true if schools have more generic school uniform
items. The increased use of different types of school uniform items which are required to be
worn by the learners on different week days not only adds to the high cost of school uniform
but also to increased education costs.
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and interviews with some of the schools’ head teachers revealed that where schools have a
single school uniform supplier, such schools chose that supplier without following any clearly
defined procurement process. The most common process used by schools to choose a single
supplier is to contact a supplier who is identified by the school authorities such as the head
teacher. Most schools submitted that they followed some form of procurement processes;
however, upon analysing the evidence it was found that there were no clear records for the
processes used by the schools. An example of this process is whereby, the school will query
during a parents meeting if there are parents who can supply the school uniform without openly
giving all suppliers a chance to tender for the supply. These two methods (choosing a supplier
and requesting suppliers during a parents meeting) of selecting a supplier are commonly used
by the schools. A signed statement of the school’s Committee chairman marked annexure
“G” has been removed as believed to be confidential.

10.2. Concerted practices
A concerted practice has been defined as a form of coordination between enterprises without
having reached the stage where an agreement properly so called has been concluded.35 It
simply entails practical cooperation between the parties involved knowingly substituting it for
the risk of competition. In the Polypropylene OJ case36 the Commission stated that agreements
and concerted practices are conceptually distinct and in Van Landewyck v. Commission37 it
was argued that there is little point in defining the exact point at which an agreement ends and
a concerted practice begins. It was further argued that it may be that in a particular case,
linguistically, it is more natural to use one term than the other, but legally nothing turns on the
distinction. In casu, as mentioned above, the conduct under investigation is between entities
which have neither a horizontal nor vertical relationship because schools are generally not in
the market for the supply of school uniform with the exception of those who buy school uniform
to re-sell to students. They are educational institutions who, because of the supply
agreements, have become conduit for the suppliers of school uniform by providing access to
the market. The Secretariat in this case concluded that the conduct of engaging in exclusive
supply agreements does not necessarily constitute a concerted practice because the
Respondents in the case have all submitted to have verbally concluded supply agreements

35

https://www.eucomplaw.com (accessed 28 June 2019)
OJ [1986] L 230/1 [1988] 4 CMLR 347, at para 86
37 [1980] ECR 3125, page 3310
36Polypropylene
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exclusive agreements for the supply of school uniform in the market which is prohibited conduct
under Section 30 (1) of the Act.

10.3. Decisions by associations
Section 32(b) (i) of the Act provides that the following practice among others, conducted by or
on behalf of a trade association is declared to be anti-competitive trade practice“making of recommendations, directly or indirectly by trade associations to its members
or any class of its members which relate to the prices charged or to be charged by such
members or any such class of members or to the margins included or to be included in
the prices or to the pricing formula used or to be use in the calculation those prices are
prohibited.”
Further, in terms of Article 101(2)38 of the Treaty with regard to the Functioning of the European
Union (TFEU), it is worded in a more or less similar fashion as Section 32 (b) (i) of the Act
which provides that some other trade practices made by Associations can be anti-competitive.
An Association was defined in the opinion of the Advocate General, in the case of Wouters39
as follows:
“association that consists of undertakings of the same general type and makes itself
responsible for representing and defending their common interests vis-à-vis other
economic operators, government bodies and the public in general”.

The Act does not define what a Trade Association is in the context of Eswatini; however, an
Association is captured under the definition of an enterprise in Section 2 where it provides as
follows“enterprise includes firms, associations irrespective of whether they are controlled by a
private person or by the Government;”

Article 101(2) “Any agreements or decisions prohibited pursuant to this Article shall be automatically
void.”
39
Case C-309/99 Wouters [2002] ECR I-1577, [2002] 4 CMLR 914.
38
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would have come together to discuss prices, what will be produced and in what quantities.
According to Advocate General in Wouters case, “an Association is a better platform through
which firms can conduct anti-competitive trade practices”. She stated her opinion as follow –
“the associations… are only considered to fall under Article 101 (1) of the TFEU if they
make economic decisions or these economic decisions affect competition…A decision
made by the association…must be understood as any initiative, irrespective of its form,
which is taken by the association and which has the object or effect of influencing the
commercial behaviour of its members.40”

Decisions taken by Associations can take various forms and they may vary; from
recommendations directed to a particular organization, or recommendations on tariff
increases, to mention but a few. In arriving at its judgment the ECJ held in the case of IAZ
International Belgium and others v Commission41 that;
“recommendations by an association, even if it has no binding effect on undertakings,
will be considered as a decision under Art 101 paragraph. 1 TFEU if the
recommendation itself is intended to determine effect on competition or market.”

The evidence revealed that some of the suppliers of school uniforms have actually formed
Associations and are recognised as such. In this case, about 13 (thirteen) different Association
were found to have decided to engaged in exclusive supply agreements with some of the
schools.

Notably is that these Associations decided to conclude supply agreements with certain schools
with the object of restricting, preventing or distorting competition on the market.

The

investigations revealed that these Associations decided to enter into supply agreements as
sole supplier (s) of school uniform in particular schools. An affidavit marked annexure “H”
has been removed as believed to be confidential. Pursuant to the decision to enter into the
supply agreement between the Associations and the schools, parents are informed by the

See Wouters supra
NV IAZ International Belgium and others v Commission of the European Communities. - Competition
law - ANSEAU-NAVEWA conformity label. - Joined cases 96-102, 104, 105, 108 and 110/82. Par.2021. European Court reports 1983 Page 03369
40
41
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-CONFIDENTIALschool to purchase their uniform strictly from the Associations. Furthermore, the decisions by
the Associations to enter into exclusive supply agreements with schools have an adverse effect
on competition. Suppliers who are not members of the Associations are unable to access the
schools that have agreements with the Trade Associations to supply school uniform as a result
of these decisions. The existence of exclusive supply agreements between Associations and
the schools tend to have adverse effects on competition in the market by creating entry
barriers, limit the choice of suppliers of school uniform, and limit access to the market of other
competitors. This conduct restricts or prevents competition in the market.

10.4. Object or effect of preventing, restricting or distorting competition
In Costen v Commission supra, the ECJ stated that when considering the question of object,
regard must be had to the wording of the agreement and/or the objectives which the agreement
seeks to achieve. Furthermore, a restriction by effect may be found only after it is shown to
exist within the context, the conduct displays a sufficient degree of harm to competition such
that, by its very nature, it is intended to change, appreciably, the structure of the market. In the
Costen case it was also argued that the object of the agreement cannot be confined just to the
purely subjective intention of the Parties, that is to say, to the purpose envisaged by the
agreement, but it must also include those objectives which are no more than instruments for
use in the achievement of a distant goal. It was also submitted that for the relevant Article to
apply in that case, it is not necessary that the restriction on competition aimed at by the
agreement should follow directly from the latter; it suffices, on the contrary, that the object of
the agreement should be directed towards the restriction on competition.
Although the Parties’ intention is not a necessary factor in determining whether a concerted
practice between undertakings is restrictive or not, there is nothing prohibiting a Competition
Authority from taking that factor into account42. The types of restrictions that are considered to
constitute restrictions "by object" differ depending on whether the agreements or concerted
practices are between actual or potential competitors. In casu, the verbal agreements are
between non-competitors. The evidence shows that some supply agreements were entered
into and are still in existence since the inception of some of the Respondent schools.

42

Allianz HungáriaBiztosító and Others (EU: C: 2013:160), paragraph 37.
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the agreements, they go to an extent of delivering the uniform in bulk and store it in the schools
which they have agreements with, and in turn these schools then sell the uniform on their
behalf. It must be pointed out that evidence also revealed that this practice is decreasing due
to failure to remit funds on time to the supplier by the schools in terms of the supply the
agreement. An affidavit marked Annexure “I” has been removed as believed to be
confidential.
In the Glaxo Smith Kline Unlimited v Commission43 the Court of Justice said that –
“in order to assess the anti-competitive nature of an agreement, regard must be had
inter alia to the content of its provisions, the objectives it seeks to attain and the
economic and legal context of which it forms a part.”

The investigation went further to establish if whether the conduct by the schools and the
suppliers of school uniform is in fact a violation of section 30 (1) of the Act by object. In
considering the violation of section 30 (1) by object, the evidence points to the fact that the
Respondents intentionally conclude exclusive supply agreements for the supply of school
uniform.

Further evidence points to the fact that the schools reject offers by competitors on the market
to also supply school uniform, pointing out that they already have uniform suppliers. This is
evidenced by the suppliers who state that they have supply agreements with the schools. This
is contained in the affidavits that were deposed by the suppliers, where 8 (eight) out of 13
(thirteen) interviewed suppliers stated that the supply agreements are creating difficulties for
new entrants to significantly penetrate the market. An affidavit marked annexure “J” has been
removed as believed to be confidential.

From the foregoing the Secretariat submits that the agreements entered into by the schools
and the suppliers of school uniform have the object to restrict, prevent or distort competition
on the market. It is accepted practice that if the object of the agreement, decision or concerted
practice can be proved then there is no need for further determination of the effects44. The

GlaxoSmithKline Unlimited v Commission [2009] ECR – 4529 -9291, para 58
GlaxoSmithKline Unlimited v Commission (Supra) at para. 55
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-CONFIDENTIALcontextual approach which has been accepted by the courts45 entails the consideration of the
legal and economic context within which the anti-competitive conduct occurred. This
assessment does not really mean that the examination will go as far as considering the effects
but that this is an objective assessment of the other underlying factors which may be dealt with
on a case by case basis46. In essence, this assessment is meant to consider the actual harm
that the final consumer will be exposed to. Support of this consideration is well received from
the opinion by Advocate General Trstenjak47 of the European Union Commission who opined
that the agreement must be taken to be compatible with competition. In other words, what
becomes relevant in considering the legal and economic context is –
“the elements of the legal and economic context which could cast doubt on the
existence of a restriction of competition”.

According to the Advocate General there must be factors which may be used to disprove a
presumption on the restriction of competition. The Secretariat thus considered if these factors
exist herein. A restriction by object is not exclusively driven by the aim or content of the
agreement, but the legal and economic context in which the conduct takes place also plays an
important role. For example, the potential harm might depend on the specific market
circumstances (possibly with few exceptions) so that specific conditions could prevent certain
practices from restricting competition. As stated above, what for consideration in determining
the legal and economic context are the elements which can “cast doubt on the existence of a
restriction of competition”? The factors addressed by the Advocate General were considered
as follows:
(i)

the cases in which a limitation of the freedom of undertakings to determine their
policy on the market independently has no effects in relation to competition;

(ii)

the cases in which an agreement is ambivalent in terms of its effects on competition;
and

(iii)

the ancillary arrangements which are necessary in order to pursue a primary
objective.

The Advocate further stated that if the object of the agreement or conduct is to promote
competition, the competitive gains should outweigh the anti-competitive effects. If the conduct

45

Glaxo SmithKline (Supra)
Ibid
47 Advocate General Trstenjak at para 50, See Competition Authority v Beef Industry Development
Society Ltd (BIDS Case) [2008] ECR I-8637
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-CONFIDENTIALfalls within any of these factors then it cannot be said to have contributed to a restriction on
competition.

In analysing the conduct of the schools and the suppliers of school uniform amongst
themselves, in particular with regard to the legal and economic context, the evidence shows
that the supply agreements entered into by the Respondents do not fall within any of the above
bright lines advanced by Advocate General Trstenjak in the BIDS case.

The supply

agreements between the schools and the suppliers of school uniform foreclose and limit
access to the market for the suppliers without supply agreements therefore adversely affecting
competition.
In view of the factors outlined by the Advocate General it is the Secretariat’s submission that
in the present case there is nothing that appears to cast doubt on the restriction of competition
occasioned by the conduct of the schools and the suppliers by engaging in exclusive supply
agreements. Therefore the conclusion is that schools and the suppliers of school uniform have
engaged in exclusive supply agreements which have as their object or effect the prevention,
restriction or distortion of competition in the market for the supply of school uniform.

The Secretariat submits that the investigation has established that the agreements between
schools and the suppliers are anti-competitive by object.48 It must be borne in mind that object
and effect are not cumulative but are alternatives. Once object is established there is no need
to consider the effects.49 For the avoidance of doubt however, the Secretariat has established
the effects of the Respondents’ conduct above.

10.5. The Counterfactual
Whish and Bailey50 submit that in determining whether an agreement has a restrictive effect
on competition, it is necessary to consider what the situation in the market would have been in
the absence of the agreement.51 This is because by comparing the two situations it would be
possible for the investigator to form a view as to whether or not the agreement could restrict
competition. The General Court in O2 (Germany) Gmblt & Co, OHG v. Commission 52
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50 Ibid
51 Société Technique Miniére v. Maschinendau Ulm [1966] ECR 235, pages 249-250
52 Case T-328/03 [2006] ECR 11-1231, [2006] 5 CMLR 258
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-CONFIDENTIALemphasized on the need to interrogate the counterfactual when it annulled the Commission’s
decision finding that a roaming agreement in a mobile telephony sector had restrictive effects
on competition. The General Court held that the Commission had failed to demonstrate what
the position in the market would have been in the absence of the agreement, or that the
agreement could have restrictive effects on competition.

In this particular case, the data collected from the schools reflected that a total amount of 192
(one hundred and ninety-two) schools out of 410 (four hundred and ten) have supply
agreements with 248 (two hundred and forty-eight) suppliers. This data suggests that had all
the schools responded to the questionnaires there is a possibility that there are more schools
that have exclusive supply agreements with suppliers in the market. Furthermore, taking into
account that some suppliers have either failed to expand or have exited the market, a view can
be held that in the absence of the supply agreements there could firstly, be more suppliers in
the market as compared to the 248 (two hundred and forty-eight) which were revealed.
Secondly, in light of the difference in pricing of school uniform between suppliers with supply
agreements (pricing is high) and suppliers without supply agreements (pricing is lower), an
inference can be drawn that in the absence of the supply agreements there is the possibility
that there would also be competitive prices in the market. Therefore, the counterfactual is that
in the absence of the exclusive supply agreements the market would be more competitive and
as such the exclusive supply agreements have restrictive effects in the market for the supply
of school uniform.

Furthermore, according to the findings of the investigation, the agreements entered into by the
schools and the suppliers of school uniform have restrictive, preventive and distortive effects
on competition. This is more so because the schools’ administration directs parents and/or
guardians on where to purchase school uniform to the detriment of the competitors who have
no supply agreements. Therefore, an inference can be drawn that had it not been for the
exclusive supply agreements, the market for the supply of school uniform would have more
players, in an open and competitive environment with varying prices depending on the
capabilities of each player in the market.

The Secretariat also investigated whether the agreements between the schools and the
suppliers of school uniform concerned are “…ancillary agreements which are necessary in
order to pursue a primary objective”. The evidence gathered through the submissions made
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-CONFIDENTIALby the Respondents in the matter, affirms that the schools and the suppliers of school uniform
53

could have attained their objective of supplying school uniform (buyer and seller perspective)
without the supply agreements which restricts, prevents or distorts competition. The
Secretariat submits that school uniform being compulsory in almost all the schools in the
country, parents would buy school uniform where it is readily available without being restricted
on where to buy if not for the existence of the supply agreements in the market. Without the
supply agreements the market for the supply of school uniform would have more players
providing quality products for competitive prices in the market and thus contributing to
economic and social development of the country.

10.6. Appreciable extent or substantial part
The effect or restricting, preventing or distorting of competition must be to an appreciable
extent in the country or a substantial part of it. Section 30 (1) of the Act provides that the effect
of the agreement, decision and or concerted practice in the country must be to an appreciable
extent and not minimum. Some agreements within the meaning of the provision may not be
captured where they do not have an appreciable impact on competition in the country or to a
substantial part of it. This is also referred to as the de minimis doctrine which was formulated
by the Court of Justice in Volk v. Vervaecke54 where it held that:
“an agreement falls outside the prohibition of Article 101 (1) where it has only an
insignificant effect on the market, taking into account the weak position which the
persons concerned have on the market of the product in question.”
Providing her view on the matter, Advocate General KoKott 55 stated that when assessing
whether an agreement appreciably restricts competition depends on the general economic and
legal context of the agreement at hand. In her view, an appreciable anti-competitive effect can
be presumed in ‘object’ cases whilst case law requires that the restriction on competition be
appreciable in both ‘object’ and ‘effect’ cases. However, the advocate emphasized that the
requirements concerning proof of appreciable effect are the same in both cases. The ‘object’
and ‘effect’ criteria are disjunctive that is, once it has been shown that an agreement has as
its object the restriction of competition, it is not necessary to go on and show anti-competitive
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-CONFIDENTIALeffects. Therefore, it would clearly defeat the purpose of such disjunctive wording, and be
inimical to the objectives of the provision if it would be required that in every case anticompetitive effects be proved for purposes of showing appreciable restriction. Noteworthy, is
that when supporting her argument the Advocate General wades into the debate on the
concept of an ‘object’ restriction and she states as follows:
“agreements with an anti-competitive object are recognized as having harmful
consequences for society. They can hardly be regarded as de minimis infringements.
On the contrary, it must be presumed that undertakings which enter into an agreement
with an anti-competitive object always intend an appreciable effect on competition
irrespective of the size of their market shares or turnover.”

In ascertaining whether the conduct by some of the schools and the suppliers is appreciable,
the Secretariat considered that the Act gives no guidance as to what constitutes an appreciable
extent therefore; reliance was made on the European Union Competition Commission (“herein
after referred to EU Commission) position. For example, the EU Commission has fixed
thresholds of what constitutes de minimis conduct. However, the thresholds do not apply if an
agreement involves “hard-core” restrictions. The EU Commission’s de minimis Notice of
200156stipulates that an agreement may be de minimis if the market shares of the parties do
not exceed 10% (ten percent) in a case of agreements between competitors. Where the
agreement is between non-competitors like in this case, the EU Commission considers
whether or not the market shares of the parties exceed or do not exceed 15% (fifteen percent).
As mentioned earlier in this case the Secretariat did not calculate the market shares of the
competitors on the basis that the market participants do not keep proper business records
which would have enabled the ascertaining of the market shares. It has been established that
there are over 248 (two hundred and forty-eight) market players who all do not know their
respective market share and as such this may result in inaccurate market shares. Due to such
a large number of market players and that they are unable to provide data which can be used
to calculate their market shares the Secretariat therefore, could not calculate market shares.
However, when taking into consideration the number of players in the market (248) vis-a-vis
the number of schools they have supply agreements with (192) and in view of the fact that only
410 (four hundred and ten) schools furnished the Secretariat with information relating to the
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-CONFIDENTIALcase; the Secretariat submits that the conduct of the Respondents has restricted, prevented
or distorted competition to an appreciable extent in the country or to a substantial part of it.

11. EFFECTS ANALYSIS
11.1. Effects following the conduct of the Respondents
The investigation established that the schools are policy holders of circular No.10 of 2017
issued by the Ministry of Education and Training, addressing the purpose of school uniform.
The policy plays a major role into the market for the supply of school uniform in the country
which is a homogenous product.

In analysing the effects of the conduct by Respondents, the investigation focused on the
conduct of Respondents in this particular market and then analysed possible harm that could
be caused by the alleged conduct. The Secretariat identified the effects of the anti-competitive
agreement between the schools and the suppliers of school uniform as follows-
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Foreclosure is basically when actual or potential competitors are deterred or prevented from
accessing the market by means of exclusivity arrangements, for example, where a party
agrees to purchase certain products of a particular range from one supplier and therefore by
so doing, denying the opportunity of being supplied by other entities.57 According to Paolo
Buccirossi58 foreclosure is not particularly a theory of harm in the strict sense for the reason
that a theory of harm needs to identify anti-competitive foreclosure. Usually, it is when large
scale foreclosure harms competitor’s access to the market to such an extent that rivals cannot
reach a minimum efficient scale of operation and are hence, marginalized or have to exit the
market.

The Secretariat found that the suppliers without supply agreements with schools have limited
access to the market, in that they are not able to supply the schools that have supply
agreements with other suppliers. 59 The opposite is true for those with supply agreements
because they have the option of supplying schools with supply agreements and the schools
without supply agreements. The supply agreements therefore, give the suppliers with supply
agreements an unfair advantage over those suppliers without supply agreements. The
submissions from the questionnaires and 25 (twenty-five) affidavits are that most schools
accept school uniform from the specified suppliers and that they recommend or instruct the
parents and guardians to purchase the school uniform only from the stipulated suppliers. Quite
a number of schools have only one specific supplier with an open-ended supply agreement
and further by the 8 (eight) out of 13 (thirteen) submissions of the competitors who have
indicated that the schools refuse to afford them the opportunity to also supply their products
by stating that they already had an existing supplier.60

The Secretariat submits that the evidence gathered and furnished above has established that
actual competitors and potential entrants are foreclosed from accessing the market due to the
conduct of some of the schools and the suppliers. This can be derived from the fact that some
of the supply agreements have been in existence for periods longer than 10 (ten) years to say
the least.

57

www.uk.practicallaw.com (accessed on 21st December 2018).
Theories of Harm and Efficiency Justifications in Abuse of Dominance cases (2016)
59Refer to affidavits of two competitors (removed since they are believed to be confidential)
60 Refer to the Affidavit (Removed as it is believed to be confidential)
58

63

11.3.

-CONFIDENTIALExit by the supplier’s competitors

A number of competition law writers are of the view that the size of the firm is one of the major
related factors that impacts the survival probability of the firm.61 Segara and Callejon (2002)
in their study for Spain62 also agree with this stance, and opined that entrants show different
survival probabilities depending on their size. Basically, the smaller the firm the more likely are
the chances of it exiting the market.63

Using the premise which says the smaller the enterprise the more likely are the chances of it
exiting the market, the evidence established that because of the existence of the supply
agreements, smaller competitors have either failed to expand or exited the market. Ultimately,
the larger players (those suppliers with supply agreements) expand more in the market as a
result of the agreements and it is less likely for them to exit the market compared to actual
and/or potential competitors who are not parties to exclusive agreements with schools.

However, the investigation could not gather substantial and specific evidence to identify the
actual number of competitors who exited the market but, interviews undertaken by the
Secretariat revealed that one of the major retail stores in the country (name removed as
believed to be confidential), is no longer in the market for the supply of school uniform. The
Area Manager of this particular retailer stated that the reason for their exit from the market was
that they realised that school uniform items were no longer being bought by the consumers.
She further stated that they later learned that one of their biggest competitors (name removed
as believed to be confidential) had concluded exclusive supply agreements with a number of
schools and in her view it was because of those agreements which forced their exit from the
market.

It was also revealed that some of the competitors in the market could not remain significant
competitors due to the lack of access to the market because schools are already engaged with
suppliers under specific supply agreements. As a result these suppliers failed to grow their
market base and were forced to exit the market leaving behind those with supply agreements64.
Furthermore, the failure of schools to follow clearly defined procurement processes which
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-CONFIDENTIALwould afford all competitors in the market for the supply of school uniform to effectively
compete in the market contributes to the failure to expand of other competitors in the market.
This is evidenced by the 12 (twelve) affidavits out of the 13 (thirteen) suppliers who were
interviewed with supply agreements who submitted that because of the supply agreements
their businesses have not expanded within the last twenty-four months. An affidavit marked
annexure “K” and an affidavit marked annexure “L” have been removed as believed to be
confidential.

11.4.

Limited choice of uniform suppliers to consumers

The investigation established, as mentioned earlier, that as a result of the supply agreements
most schools recommended or referred parents and/ or guardians or students where to
purchase school uniform.65 This conduct of recommending or referring consumers where to
purchase school uniform limits the number of suppliers available to the consumer thus
restricting, preventing or distorting competition and ultimately affecting the consumers’ choice.
This is considered unfair to consumers as they are denied the benefits of choice from different
suppliers, who may offer competitive prices and better product quality. The conduct of
recommending or referring parents and/ or guardians, or consumers where to purchase school
uniform implies that the consumers are expected to conform to the dictates of the supply
agreement. Such recommendations or referrals are sometimes contained in the schools’
prospectus which is given to the parents and/ or guardians or student at the time of admission
of that student at the schools where they applied for admission. In addition to the above, the
limitation of consumer choice is perpetuated by the fact that school uniform is becoming more
and more unique by design, colour and branding. Schools do not make these designs,
precisely the emblems, to be easily accessible to all competitors in the market. In her affidavit
a competitor submitted that in order for a supplier to acquire the school’s uniform emblem they
have to request it from the school. This competitor said in most cases the schools that have
supply agreements with other suppliers would not provide the emblem citing that they already
have supply agreements. She further stated that this was the biggest challenge in the market
because even when a supplier had the ability to acquire the uniform design they could not
produce it and sell it if it did not have the emblem.

65Refer
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-CONFIDENTIALThe investigation further revealed that the consumers do not have countervailing power. The
school uniform prices are not negotiable to the end users; instead the purchase prices are
imposed on them by the supplier with a supply agreement. However, it must be noted that on
the open market consumers of school uniform have an option to either compare or negotiate
prices from different suppliers participating in that market before buying school uniform. This
option is not available to consumers of school uniform who are expected to purchase school
uniform from the supplier who has an agreement with a school. The Secretariat surmised that
the price range of the school uniform items as contained in some of these agreements leave
the consumers at the mercy of the suppliers to decide on the price to be charged for the school
uniform items, therefore the consumers do not have the power to influence the terms and
conditions of the supply agreements.
11.5. Limited access to the market by competitors
The supply agreements between some schools and suppliers of school uniform were found to
have foreclosed competitors without supply agreements from accessing the market for the
supply of school uniform. In terms of the supply agreements, schools only accept supply from
the designated suppliers who are the holders of these supply agreements to the detriment of
the latter’s competitors. The number of suppliers per school in the market for the supply of
school uniform shows that access into this market is limited. However, according to the
evidence received, some schools concluded supply agreements with more than one supplier
for different school uniform items. One High school in the Manzini region is such a school
whereby, they have a supplier for girls’ tunics, a supplier for sports’ track suits, a supplier for
jerseys and a supplier for sports T-shirts. It should also be noted that limited access to the
market is also brought about in situations where school fees is inclusive of school uniform. This
is because in that situation, it is only the school which buys the school uniform from their
preferred supplier and distributes it to the students upon payment of school fees. In view of the
above mentioned, the supply agreements between the respondents therefore, have the effect
of limiting access to the market for both potential and actual competitors without supply
agreements. This is because, as mentioned previously, the schools with supply agreements
are only supplied by that specific supplier who is the holder of the agreement. This therefore
means that any other supplier in the market is not in a position to supply their product to those
schools, thus limiting their access to the market. The suppliers without supply agreements are
left with the option of supplying only those schools without supply agreements.
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Bain (1956) an economist, defined entry barriers as the advantage of established sellers in an
industry over potential entrants. 66 These advantages are reflected in the extent to which
established sellers persistently have advantages above a competitive level without attracting
new firms to enter the market. In casu, the supply agreements serve as an advantage to well
established suppliers in the market because they ensure that these suppliers have consistent
consumers to supply in the market without the fear of losing customers. The supply
agreements also ensure that well established suppliers with supply agreements are not
threatened by new entrants in the market who will not have the privilege of winning customers
fairly.

The market for the supply of school uniform has barriers to entry. The investigation was able
to establish that by their very nature, the supply agreements do not create a competitive
environment within the market for the supply of school uniform since competitors with supply
agreements have the ability to control the market thus resulting in the suppliers without supply
agreements being unable to effectively compete through market restriction and limited market
access. Although entry into this market is not difficult through strategic barriers, it should be
noted that the exclusive supply agreements constitute a strategic entry barrier. This is because
and as mentioned in paragraph 8.2.3 the concept of entry into a market requires that new
entrants enter quickly, easily and become significant competitors therein.
On 28 May 2019, the Belgian Competition Authority (“BCA”) found the Ordre des Pharmacies
(“OP”) guilty of engaging in a restrictive business practice by taking exclusionary measures to
thwart the development of MediCare-Market.67 MediCare-Market is a successful new retailor
that combines the sale of medicines with that of other, less regulated health products. The OP
is tasked by law with organizing the profession of pharmacist and maintaining the ethical
standards of the profession. According to the Competition Prosecutor the OP violated Articles
IV.I68 of the Code of Economic Law and 101 of the Treaty on the Functioning of the European
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-CONFIDENTIALUnion by adopting a strategy and implementing it in order to defend the economic interests of
the majority of its members.
11.7. Conclusion
In conclusion therefore, the Secretariat submits that in the market for the supply of school
uniform the supply agreements are strategic barriers to entry enhanced by the incumbent
competitors to either deter entry of potential competitors, thus restricting, preventing or
distorting competition in the market.

12. EFFECTS OF ANTI-COMPETITIVE AGREEMENTS ON TRADE OR
THE ECONOMY
Anti-competitive trade practices have implications for the economic growth and development
of countries. It is for this reason that competition law plays an imported role in a country’s
economy. There is a widely accepted notion that barriers to competition impede innovation,
growth and prosperity. Developing countries, just like Eswatini, and economies in transition
tend to be more vulnerable to anti-competitive trade practices and this may be attributed to
high barriers to entry, less diversified and smaller markets. Such practices restrict competition,
deteriorate consumer welfare and also result in high prices as well as exit of actual competitors
from the market. In this particular case, the Secretariat compared the prices of school uniform
items that were only available from a single outlet (either a single supplier or the school itself),
with the prices for generic versions available locally. The Secretariat used this comparison to
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-CONFIDENTIALestimate the potential savings for parents if restrictions in terms of where to buy school uniform
were to be lifted and found that low cost retail clothing shops such as Jet stores, Pep stores,
were the cheapest source of all.

For example, the price for a school similar V-neck jersey from a low cost shop for boys from a
single supplier arrangement is at an average cost ranging from E170.00 to E200.00 (one
hundred and seventy Emalangeni to two hundred Emalangeni). A copy of the price list from
one of the suppliers marked annexure “N” and another price list marked annexure “O” have
been removed as believed to be confidential. An indicative similar V-Neck jersey price from
low cost clothing shops without single suppliers’ agreements cost an average price ranging
from E84.00 - E120.00 (eighty four Emalangeni to one hundred and twenty Emalangeni). The
price difference between the different supplier’s amounts to E80.00 (eighty Emalangeni).
Similarly, in the purchase of school trousers, skirts and other items of uniforms it was
discovered that low cost clothing shops in the open market were cheaper as compared to
single supplier arrangements. Parents/guardians who are not able to shop around for uniform
items are paying as much higher prices of up to E80.00 (eighty Emalangeni) when compared
to those who are able to shop around for school uniform items. The price list from to large retail
stores marked annexures “P” and “Q” respectively have been removed as believed to be
confidential.

13. DEFENCES/EFFICIENCES
The investigation sought to establish whether there are any justifications and/ or efficiency
justifications that warrant the conduct of both the schools and the suppliers.
13.1. Schools
The most commonly cited reason for having exclusive supply agreements by schools was that
it ensured consistency and uniformity in the appearance of their pupils. While it is understood
that consistency is a concern for schools, the Secretariat submits that they can achieve this
objective without unduly restricting the supply of school uniform. Another justification for
exclusive supply agreements was that such agreements ensure that items of school uniform
are always available whenever they were needed by the consumers. The schools also cited
that they opted for exclusive supply agreements because suppliers would not stock some of
the items of uniform unless assured sole rights to sell. This was cited as the only guarantee
that there will be always enough stock of school uniform readily available whenever needed.
Nevertheless, some schools submitted that parents nowadays have busy schedules and as
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-CONFIDENTIALsuch do not have time to go around shopping for school uniform, thus schools, have opted to
conclude supply agreements in order to accommodate their busy schedules.

To these defences, the Secretariat argues that in an open market there would be an increased
number of players to meet the demand. This would be propelled by the fact that consumers in
the market would be able to exercise their right to choose, as well as countervailing power thus
compelling the suppliers in the market to provide quality products for competitive prices. It must
also be pointed out that school uniform is more often than not a seasonal product, that is to
say it is purchased by consumers mostly at the beginning of each school year. Parents and/
or guardians are able to take one day off their busy schedule each year to go and attend to
their children’s school needs including buying school uniform.

13.2. The suppliers
The suppliers of school uniform with supply agreements justified their conduct by stating that
they have a long standing supply relationship with the schools. They also submitted that the
supply agreements ensured that they do not over stock uniforms that will not be utilised and/
or purchased by the parents as this would result in loss of income69 or profits. The suppliers
further stated that there are advantages with such exclusive supply agreements as they are
guaranteed that their businesses will not suffer financially because payments for orders
sourced and supplied under the supply agreements will be done more efficiently. The question
is whether these justifications as submitted by the suppliers can be qualified under the
provisions of Section 30 (1) of the Act? The evidence gathered by the Secretariat reflects that
the agreements are entered into by the suppliers with the object of restricting, preventing or
distorting competition. Furthermore, the justifications submitted by the suppliers do not
outweigh the adverse effects the agreements have on competition in the market. This is
because no evidence was submitted by the suppliers of an instance where in the absence of
the supply agreements their products would not be purchased by the consumer. No
submissions were given by the suppliers as to why they never stock other items apart from
school uniform in the event they do not have supply agreements. In fact, it is the existence of
the exclusive supply agreements that contributes to the situation that if a supplier is without a
supply agreement they are not in a position to ensure that their products are purchased by the
consumer. Had it not been for these agreements, every player in the market would have the
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-CONFIDENTIALopportunity to produce and supply school uniform to any consumer willing to buy their products
thereby, competing fairly based on their capabilities, quality and affordability of their products
as well as consumer preferences.
13.3 Trade Associations
Members of the Trade Associations submitted that they concluded supply agreements with
schools for purposes of ease of doing business in the market. They further submitted that when
they formed these Associations it was with the objective of empowering women who were
unemployed by training them in dress-making skills which they ultimately used to enter the
market. According to them, they realised that upon entry into the market it was difficult and
almost impossible to sustain their businesses because of the existence of the supply
agreements. Therefore, in order to ensure that their businesses become sustainable and
successful in the market they made the decision to approach schools and request to have
supply agreements with them. They submitted that the purposes of this decision was to ensure
that they do not produce and supply school uniform which would end up not being utilised or
purchased by the intended consumers. In their understanding the agreements ensured that
whatever products they produced would bring in profit as intended. Noteworthy, is that the
members of the Associations failed to submit evidence to prove that had the market been open
and without exclusive supply agreements they would have not been able to significantly
compete in the market. Furthermore, none of them were able to submit that in an open market
their businesses would not succeed as intended.
13.3. Conclusion on effects analysis
Having analysed the effects, the Secretariat therefore found that the anti-competitive effects
of the exclusive agreements entered into by the Respondents outweighed the pro-competitive
effects. The Secretariat made the following conclusions (i)

the agreements entered into by the schools and school uniform suppliers have the
effect of restricting, preventing or distorting competition to an appreciable extent in
the country or substantial part of it;

(ii)

the adverse effects of the supply agreements outweigh the pro-competitive effects
in the market;

(iii)

the supply agreements between the schools and school uniform suppliers have
resulted in – creation of barriers to entry
– foreclosed competitors in the market
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– limited choice of school uniform suppliers to consumers in the market.

14. ACTION TO BE TAKEN
Regarding the appropriate action to be taken, the nature of the offence committed by schools
with the suppliers warrants a corrective penalty. The Secretariat considered the fact that a
majority of schools in the kingdom are owned by the Government of Eswatini. Public Primary
Schools offer free education where often the affairs and funding are directly catered for by the
state. This creates difficulties on how they can be fined, since it may create uproar when
issuing an administrative penalty against them.

In as much as violations of the Act direct sanctioning or issuing punishment through issuing an
administrative fine, the Secretariat also notes that schools within the country are none profit
making entities that solely thrive on school fees payments by parents and guardians. Notably
government through the Ministry of Education and Training contributes a certain percentage
towards the payment of those school fees. This makes it difficult in imposing a penalty since
the schools will turn to government for assistance as such it might prove to be challenging if
not impossible to comply with the stipulated penalty that might be imposed. Most important to
note is the state of the economy, in particular that the government has cash flow problems and
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education subsidies to the schools.

As a result of these factors presented, the Secretariat recommends that(i)

no monetary penalty should be imposed

(ii)

the schools should be given a period of 24 (twenty-four) months to comply with the
Act whilst giving the suppliers a chance to exhaust all orders and nullify the
agreements.

(iii)

The Secretariat further recommends that a declaration be made that after the
twenty four months period any school, teacher, school committee and/ or school
administrator found to have violated the Act will be investigated and tried under the
Act.

15. CONCLUSION ON FINDINGS
In conclusion, the Secretariat makes the following findings –

(i)

192 schools and school uniform suppliers have entered into verbal agreements for
the exclusive supply of school uniform;

(ii)

the agreements between these schools and the suppliers of school uniform have
the object and effect of restricting, preventing or distorting competition to an
appreciable extent in the country or substantial part of it;

(iii)

Trade Associations in the market for the supply of school uniform have made
decisions to enter into exclusive supply agreements with schools whose object or
effect is the prevention, restriction or distortion of competition in the country or a
substantial part of it;

(iv)

The adverse effects of the agreements outweigh the pro-competitive effects
submitted by the Respondents.
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15. RECOMMENDATIONS
After having made the above findings the Secretariat recommends that the conduct by the
Respondents (schools, suppliers of school uniform and Trade Associations) be found to be in
contravention of Section 30 (1) of the Act and further that the following directives and orders
be made against the schools, the suppliers and Trade Associations respectively 15.1.

Against Schools

15.1.1. For Contravention of Section 30(1) of the Act (anti-competitive vertical
agreements with the suppliers) (i)

the conduct of the schools be declared to be prohibited conduct under Section 30
(1) of the Act;

(ii)

the schools be hereby, directed to cease and desist from entering into anticompetitive agreements with the suppliers;

(iii)

the schools should follow the school uniform guidelines set out in Circular No. 10
of 2017 and ensure that school uniform is as generic as much as possible,
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the market.
In addition to the above recommendations and in an effort to address and to ensure fair
competition in the market the Secretariat further makes the following recommendations
-

(iv)

schools be directed by the board to ensure that school uniform is a generic item as
much as possible ensuring that it is obtainable from as many suppliers as possible;

(v)

schools be prohibited from entering into restrictive supply agreements with
suppliers as these agreements limit the suppliers from conducting business in a
comparative and competitive manner;

(vi)

schools should ensure compliance with the Act including when conducting business
transactions and at all material times;

(vii)

schools selling school uniform should refrain from compelling parents and
guardians to purchase from them only, instead parents and guardians are to be
allowed to exercise their right to independent sourcing of their choice and
convenience;

(viii)

schools be directed to wind up all purchases of school uniform under any exclusive
supply agreement or arrangement and to further nullify such agreements made
through any anti-competitive means within a period of twenty four (24) months from
the date of issue of this order;

(ix)

schools be directed to follow competitive procurement standards and procedures
when scouting for uniform suppliers such as;
-

appointing more than one supplier, in the case of those schools with a single
supplier, in order to give parents more options thereby encouraging a
competitive environment,

-

any supply agreement concluded with a supplier should be for a limited duration
to allow other competitors access to the market; and

(x)

it be declared that teachers and school administrators who will be found to be
violating section 30 (1) after the period of 24 (twenty-four) months be prosecuted
under the applicable law.

75

-CONFIDENTIAL15.2. Against the Suppliers
15.2.1 For contravening Section 30(1) of the Act (anti-competitive vertical agreements
with schools) are that (i)

the conduct of the suppliers be declared to be prohibited conduct under Section 30
(1) of the Act; and

(ii)

the suppliers be hereby directed to cease and desist from entering into anticompetitive agreements with schools.

Further to the above recommendations and in an effort to address and ensure fair
competition in the market, the Secretariat recommends the following-

(iii)

the exclusive supply agreements in the market for the supply of school uniform in
the country be declared invalid and unlawful as these agreements restrict, prevent
or distort competition in the market;

(iv)

the suppliers should ensure compliance with the Act by not engaging into anticompetitive trade practices in all their transactions and in their business dealings at
all times;

(v)

that the suppliers be given a directive to nullify all exclusive supply agreements
within a period of 24 (twenty-four) months from the date of issue of the Board’s
directive to cease and desist. That the period of 24 (twenty-four) months given is to
allow the suppliers to dispose of the products already in their possession.

The recommendations were reached following a consideration of the following factors
(i)

the conduct results in the restriction, prevention or distortion of competition to an
appreciable extent in the country or substantial part of it.

(ii)

the adverse effects of exclusive supply agreements outweigh the justification
submitted by the Respondents;

Although the conduct of the suppliers with exclusive supply agreements with schools warrants
a penalty, and considering that profits have been incurred by such suppliers in the duration of
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advocate for a monetary fine.

The Secretariat further considered if there were aggravating factors present which might be
grounds to advocate for such a penalty and concluded that there were no such factors.
Therefore, the Secretariat has resolved to align itself with the recommendations herein and
further undertake to make a follow up if the suppliers comply with the recommendations during
and after the course of the 24 (twenty four) month’s period.

15.3. Against Trade Associations
15.3.1 For contravening Section 30(1) of the Act (anti-competitive vertical agreements
with schools by the Trade Associations) is that –
(i) the conduct of the Trade Associations be declared to be prohibited conduct under
Section 30 (1) of the Act;
(ii) Trade Associations be hereby directed to cease and desist from making decisions to
enter into anti-competitive agreements with schools;
Further to the above recommendations and in an effort to address and ensure fair
competition in the market, the Secretariat recommends the following (iii)

The exclusive supply agreements between Trade Associations and the schools in
the country be declared invalid and unlawful as these agreements restrict, prevent
or distort competition in the market;

(iv)

Trade Associations should ensure compliance with the Act by not engaging into
anti-competitive trade practices in all their transactions and in their business
dealings at all times;

(v)

Trade Associations be given a directive to nullify all exclusive supply agreements
within a period of 24 (twenty-four) months from the date of issue of the Board’s
directive to cease and desist. That the period of 24 (twenty-four) months given is to
allow the Associations to dispose of the products already in their possession.

The recommendations were reached following a consideration of the following factors
–
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distortion of competition to an appreciable extent in the country or substantial part
of it.

(vii)

the adverse effects exclusive supply agreements outweigh the justification
submitted by the Respondents;

Although the decisions made by the Trade Associations to engage in anti-competitive
agreements with schools, and considering that profits have been incurred by these
Associations in the duration of the agreements to the detriment of other competitors, the
Secretariat has resolved not to advocate for a payable administrative penalty.

The Secretariat further considered if there were aggravating factors present which might be
ground to advocate for such a penalty and concluded that there were no such factors.
Therefore, the Secretariat has resolved to align itself with the recommendations herein and
further undertake to make a follow up if the Trade Associations comply with the
recommendations during and after the course of the 24 (twenty four) months period.
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